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IN THE 

United States Court of Appeals 

District op Columbia. 


No. 9387. 


JOHN E. MORAN, Appellant, 
v. 

MARY M. PICILLO (MORAN), Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by John E. Moran, defendant below, 
from judgments rendered on May 21, 1946, in the District 
Court of the United States for the District of Columbia, in 
favor of Mary M. Moran, plaintiff below. Notice of Appeal 
was duly given. 

Jurisdiction below is based upon Title 11, Sec. 11-301, 
D. C. Code 1940 Ed. 

Jurisdiction in this Court is conferred by Title 17, Sec. 
17-101, D. C. Code 1940 Ed. 
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STATEMENT OF THE CASE. 

On March 20, 1940, Appellee, hereinafter referred to as 
the plaintiff, obtained a decree of annulment of her marriage 
to appellant (defendant), in the District Court of the 
United States for the District of Columbia, on the ground 
of his impotency existing at marriage on December 21,1936, 
and continuing to March 24, 1939, when her complaint was 
filed. 

Following their marriage plaintiff and defendant lived to¬ 
gether in the District of Columbia from December 21,1936 
until October 24,1938, when they separated by mutual con¬ 
sent. During this period defendant provided a home for 
plaintiff and her four children by a former marriage, and 
made monthly payments to her following the separation. 
Thereafter on March 1,1939, the plaintiff and defendant en¬ 
tered into a written agreement, whereunder defendant 
agreed to pay plaintiff ‘ ‘ the sum of $50.00 per month for her 
support and maintenance.” The monthly payments were 
based on the salary of defendant with a provision for a re¬ 
duction to $25.00 per month, or to cease in the event of death 
or a change in his income from employment or retirement 
or upon her remarriage. This agreement "was adjudged to 
be attached to the original judgment of annulment, but for 
some unexplained reason was not filed in the case at that 
time. Plaintiff received the last payment under the agree¬ 
ment in December, 1940, and subsequently she filed three 
suits in the Municipal Court of the District of Columbia, 
(Nos. 395687,399833 and A18057) through the attorney who 
represented her in the annulment suit, in an effort to col¬ 
lect the amounts allegedly due under the separation agree¬ 
ment. The first suit, for a debt mentioned in the agreement, 
was settled and dismissed. The second suit was incorpo¬ 
rated in case No. A18057, which is still pending, although 
her attorney testified he had been discharged by plaintiff. 
(App. 35, 39). In the meantime defendant remarried. No 
further action was taken in the annulment case until March 
6, 1944, when plaintiff, through her present counsel, moved 
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that defendant file with the Court below a copy of the agree¬ 
ment of March 1, 1939. (App. 6) This motion was 
granted on April 5, 1944, and on January 7, 1946, plaintiff 
filed a motion to make this copy of the agreement a part 
of the original annulment judgment. (App. 7) The de¬ 
fendant on March 6,1946 filed a motion to vacate the order 
of April 5, 1944, and also to vacate that part of the orig¬ 
inal judgment of annulment referring to the agreement. 
(App. 11) Plaintiff on March 18, 1946, moved the Court 
to adjudge the defendant in default and for a money judg¬ 
ment. These motions were consolidated for hearing by 
the District Court Justice during which hearing plaintiff 
testified that she signed the agreement of March 1, 1939, 
and that she was last paid thereunder in December, 1940. 
The Court refused to permit counsel for defendant to cross- 
examine plaintiff as to the conditions surrounding the 
execution of the agreement. Whereupon counsel for de¬ 
fendant requested that plaintiff testify as his witness but 
the Court sustained objection of counsel for plaintiff and 
refused to permit the defendant to show the circumstances, 
events, and conversations relative to the execution of the 
separation agreement. Later the Court again sustained ob¬ 
jections of counsel for plaintiff when defendant (App. 51, 52, 
53) and defendant’s original counsel in the annulment trial 
(App. 54, 55) endeavored to testify as to the amounts paid 
by the defendant to plaintiff since the separation of the par¬ 
ties, and excluded testimony offered to show his interest in 
real estate and the circumstances, events, and discussions 
which induced the parties to enter into the agreement of 
March 1,1939. Proffer of proof was made by defendant of 
above facts and objection of plaintiff was sustained by the 
Court. (App. 44, 45, 49, 55) The Court, on May 21, 1946, 
(1) made and entered an order granting motion of plaintiff 
to make a copy of the agreement of March 1, 1939, a part 
of the original judgment of annulment. (2) Granted mo¬ 
tion of plaintiff to adjudge defendant in default and 
awarded a money judgment against defendant in the sum 
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of $3200.00. (3) Denied motion of defendant to vacate part 
of the judgment of March 20, 1940, and to set aside order 
of April 5, 1944. (App. 55) From these rulings the pres¬ 
ent appeal is taken. 

POINTS ON APPEAL. 

1. The Court erred in awarding permanent maintenance 
in a suit for an annulment of marriage. 

2. The Court erred in excluding evidence offered by de¬ 
fendant to show that the agreement of March 1, 1939 was 
executed for the purpose of procuring an annulment of mar¬ 
riage. 

3. The Court erred in refusing to admit evidence of 
events, discussions, and circumstances offered by defend¬ 
ant to show that the separation agreement of March 1,1939 
was for permanent maintenance and support. 

4. The Court erred in ruling that the judgment of annul¬ 
ment of March 20, 1940 was res adjudicata as to the valid¬ 
ity of the separation agreement dated March 1, 1939, and 
that the defendant was precluded at the hearing from estab¬ 
lishing its illegality. 

5. The Court erred in ruling that the defendant was 
barred by lapse of time and laches from reopening the 
record to establish the illegality of the agreement of March 
1, 1939. 

6. The Court erred in adjudging the defendant in default 
under the agreement of March 1, 1939, and in granting a 
money judgment of $3200.00 for plaintiff. 

7. The Court erred in making copy of agreement of 
March 1, 1939, part of annulment judgment of March 20, 
1940, and in rendering money judgment for monthly install¬ 
ments of permanent maintenance after a judgment for an¬ 
nulment of marriage. 
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8. The Court erred in adjudging the defendant in de¬ 
fault under the judgment for annulment of marriage 
granted March 20,1940 and in awarding plaintiff judgment 
for $3200.00 in equity when plaintiff had exercised her ade¬ 
quate remedy at law by the filing of Municipal Court Ac¬ 
tions which are still pending. 

9. The Court erred in overruling motion of defendant to 
set aside the order of April 5,1944, and to vacate that por¬ 
tion of judgment of annulment of March 20, 1940, pertain¬ 
ing to the separation agreement. 

SUMMARY OF ARGUMENT. 

The Court below exceeded its jurisdiction when it incor¬ 
porated in the annulment of marriage judgment on March 
20,1940, the March 1,1939 separation agreement providing 
permanent maintenance for appellee. Accordingly, that 
] .ortion of the judgment is null and void. Appellant rightly 
questioned its validity when appellee on May 21, 1946, for 
the first time, sought to recover a money judgment for 
$3200.00 based on monthly installments thereunder. More 
than six years had elapsed from the date of the annulment 
decree before appellee was granted a' judgment for 64 in¬ 
stallments “of $50.00 per month for her support and main¬ 
tenance” under the prior separation agreement which had 
been made a part thereof. In the meantime appellee had 
availed herself of her adequate remedy at law by filing 
suits in the Municipal Court of the District of Columbia to 
collect the same installments, which suits are still pend- ' 
ing. If a Court can affix a copy of a separation agree¬ 
ment providing for payment of permanent alimony to a 
decree of annulment, and six years thereafter award a 
money judgment for the total installments allegedly due 
thereunder, it will be doing indirectly that which it has no 
power to do directly. Permanent alimony is a statutory 
innovation, and in this District can only be awarded in a 
suit for divorce or on a wife’s application for maintenance. 
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Moreover, in this case the parties concede that the separa¬ 
tion agreement was entered into for the purpose of procur¬ 
ing an annulment of marriage, which is contrary to public 
policy. 

The Court failed to make findings of fact or conclusions 
of law when it granted the annulment of marriage judg¬ 
ment, a portion of which appellant contends provided for 
permanent maintenance, and which appellee contends was 
a property settlement. It was important for the Court to 
ascertain the true facts and it should have admitted testi¬ 
mony offered by appellant to establish his contention that 
the separation agreement was for permanent maintenance 
and not a property settlement, and that it was executed by 
the parties for the purpose of procuring an annulment con¬ 
trary to public policy. The Court also erred in ruling that 
appellant was precluded by the passing of time and by 
laches from establishing the illegality of the separation 
agreement, and that the final .decree of March 20, 1940 was 
res adjudicata as to the validity of the March 1,1939 agree¬ 
ment, as a void or illegal judgment may be attacked and 
vacated at any time so long as the Court retains control of 
the subject matter and the parties. The Court continually 
sustained objections interposed by counsel for appellee to 
the many attempts of appellant to establish his case. In 
view of the authorities hereinafter cited, the judgments of 
the Court below granting motions of appellee and denying 
the motion of appellant should be reversed. 

ARGUMENT. 

Points 1, 6, 7, and 8 on Appeal. 

It is well settled in this jurisdiction that a Court has no 
power to award permanent alimony in a suit for annulment 
of marriage. The District Court exceeded its authority in 
ordering a copy of the March 1, 1939 agreement, for per¬ 
manent support and maintenance, to be incorporated in the 
annulment decree, and in rendering a money judgment in 
the sum of $3200.00 for the plaintiff. 
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“This suit was for the annulment of the marriage 
and not for a divorce, and while the Court might allow 
alimony pendente lite, it had no power to award to the 
defendant permanent alimony. Alexander v. Alex¬ 
ander, 36 App. D. C. 78, 84.” 

Payne v. Payne, 54 App. D. C. 149, 295 Fed. 970. 

Permanent alimony is a statutory innovation and there 
is no authority for its allowance in a suit to annul a void¬ 
able marriage. 

Willitis v. Willitis, 76 Neb. 228, 107 N. W. 379. 

Whitebird v. Lackey, 180 Okla. 1, 67 P. (2d) 775. 

In this jurisdiction permanent alimony can only be 
awarded on application for divorce or upon a wife’s appli¬ 
cation for maintenance. 

D. C. Code, 1940 Ed. Title 16, Sec. 411, 412, 415. 

Payne v. Payne, (Supra). 

j 

The agreement of March 1, 1939, between defendant and 
plaintiff as husband and wife, was abrogated and became 
a nullity when the Court granted the judgment for annul¬ 
ment of marriage on March 20, 1940. 

Wigder v. Wigder, 14 N. J. M. 880, 188 A. 235 

i 

In the last cited case, which has substantially the same 
facts as the instant case, the Court held: 

“Marriage in the contemplation of the law is a con¬ 
tractual relation; in other words a contract. It is fun¬ 
damental that one who disaffirms a contract cannot 
have benefits accruing from it. The petitioner in this 
case seeks to disaffirm her contract. By so doing, she 
forfeits her right to support. The application for per¬ 
manent alimony will be denied for the reasons above 
given.” 

“Permanent alimony is based on a valid marriage i 
relationship. If no such relationship ever existed, as 
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is determined by the decree of nullity, there is no 
basis to support the granting of permanent 
alimony” 

See also Bishop On Marriage and Divorce, Vol. 2, 
Page 320, C. 376 (6th Ed.) ' 

Steerman v. Snow , 94 N. J. Eq. 9, 118 A. 696 
Reisen v. Ft risen, 105 X. J. Eq. 144, 147 A. 225 
Capossa v. Calonna, 95 X. J. Eq. 35, 122 A. 378 
Willitis v. Willitis, (Supra). 

Plaintiff, through her original counsel, knew that the 
agreement of March 1, 1939 was not properly a part of the 
annulment decree and that an Equity Court had no juris¬ 
diction to enforce it as part of the annulment and conse¬ 
quently filed suits in the Municipal Court of the District 
of Columbia in an effort to collect the monthly installments 
allegedly due thereunder. Liabilities between husband and 
wife, arising out of expressed contract between them, as 
well as out of implied trusts, are recognized and enforced 
by Courts exercising Chancery powers only during the 
existence of the marriage. The effect of the decree of 
annulment, when pronounced, is to render the marriage 
null and void, making the status of the parties, regarding 
permanent support and maintenance, as though they had 
never been married. 

Muckenburq v. FI oiler, 29 Ind. 139. 

Payne v. Payne, (Supra). 

Points 2, 3, 4, and 5 on Appeal. 

The Court should have admitted evidence of the events, 
discussions, and circumstances offered by defendant to 
show that the separation agreement of March 1, 1939, was 
for permanent maintenance and support, and that it was 
executed for the purpose of procuring an annulment of the 
marriage then existing between the plaintiff and defend¬ 
ant. The Court ruled, as a matter of law, that defendant 
was precluded from introducing any testimony or evidence 
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to establish any of his contentions on the ground that de¬ 
fendant was barred by a lapse of time and laches from 
reopening the record to establish the illegality of the agree¬ 
ment and that the matter was res adjudicata. An exami¬ 
nation of the agreement between the parties, dated March 
1,1939, clearly indicates that it was intended as permanent 
alimony for the maintenance and support of the plaintiff. 
The monthly payments were not based on property but 
solely on the salary of defendant from his employment, 
and were to be reduced or cease in the event of reduction in 
salary or retirement from government service. None of 
the property mentioned in the agreement was owned by 
plaintiff prior to her marriage to defendant, and she in no 
way contributed to the acquisition of said property and 
defendant did not retain any property belonging to her 
after the judgment of annulment. The agreement was dis¬ 
affirmed and became a nullity upon the granting of the 
annulment of marriage. 

Krauter v. Krauter, 79 Okla. 30, 190 P. 1088. 

Sanguanetti v. Sanguanetti, 9 Cal. (2d) 95, 69 P. (2d) 
845. 

Payne v. Payne (Supra). 

The defendant offered evidence to show that the parties 
executed the agreement on March 1, 1939, in order to in¬ 
duce plaintiff to proceed with the annulment suit, which is 
against public policy, rendering the contract illegal and 
void. An agreement between husband and wife intended 
to promote a dissolution of the marriage is contrary to 
public policy. 

Cronan v. Cronan, 46 App. D. C. 343. 

If the object of the contract is to divorce husband and 
wife the agreement is against public policy and void and 
it is not relieved of its illegality because of the fact that 
the party instituting the proceeding had legal grounds for 
divorce. Moreover the fact that such a contract is sup- 
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ported by other and valid consideration will not relieve it 
from illegality. 

Goodwin v. Goodivin, 4 (Conn.) (Day) 343. 

Hamilton v. Hamilton , 89 Ill. 349. 

Muckenburg v. Holler, 29 Ind. 139. 

Cross v. Cross, 51 N. H. 373. 

The Court stated in the Goodwin case, (Supra), 

“Whatever apology may be made for this contract, it 
must, from its nature, operate a gross fraud on the 
Court; and if such friendly arrangements are allowed, 
they must very much interfere with the regular ad¬ 
ministration of justice. It is said that here was a good 
cause for divorce * * * But Courts of justice ought not 
to suffer themselves to be thus imposed on by the fraud 
of the parties; they ought to judge upon the real state 
of facts. On this ground, therefore, I think a new 
trial ought to he granted.” 

The lower Court refused to accept evidence offered to 
show that the agreement of March 1, 1939, was void as it 
contemplated an imposition upon the Court, in that the 
truth was to be concealed and an annulment was to be ob¬ 
tained by collusion between the parties. Plaintiff after a 
six year lapse of time was seeking to recover under an 
agreement between the parties and it was important that 
the Court ascertain the true facts. The attorney who rep- 
resentd the plaintiff in the original annulment judgment 
granted March 20, 1940, had already testified that he had 
filed suits, which are still pending, in the Municipal Court 
for the District of Columbia, to collect the installments 
allegedly due under this agreement, and her present coun¬ 
sel in May, 1946 were pressing for payment in Equity for 
the same installments. The Court should have permitted 
the defendant to present the evidence, and erred in ruling 
that he was precluded from so doing under the doctrine of 
res adjudicata and lapse of time. 
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Point 9 on Appeal. 

The Court erred in overruling the motion of defendant 
to set aside the order of April 5, 1944, and to vacate that 
portion of the annulment judgment pertaining to the separ¬ 
ation agreement. 

The Court ruled that defendant was barred by lapse of 
time and laches from reopening the record to establish the 
illegality of the agreement of March 1, 1939 but ignored 
laches on the part of the plaintiff which should have been 
considered. 

Franck v. Franck , 107 Ky. 362, 54 S. W. 195. 

The power to vacate or set aside judgments is a common 
law power, inherent in Courts of general jurisdiction and 
possessed by all Courts of record as incident to their 
existence. 

The general rule is that where a Court directs an order 
previously made by it to be stricken out, it is the same as 
if such order had never existed. 

If fraud, illegality, or duress is practiced the Court may 
reconsider its order even though a proceeding for that pur¬ 
pose was not instituted until a subsequent term of Court. 

Apple v. Apple, 105 Ark. 669, 152 S. W. 296. 

The acts and proceedings of a Court acting in excess of 
its jurisdiction are void. 

“It is a power inherent in every Court of justice so long 
as it retains control of the subject matter and of the 
parties, to correct that which has been wrongfully done 
by virtue of its process.” U. S. v. Morgan , 307 U. S. 
183, 197; Arkadelphia Co. v. St. Louis S. W. Ry. Co., 
249 U. S. 134. 

The lower court had no power to award appellee per¬ 
manent alimony in her suit for annulment of marriage, and 
jurisdiction cannot be conferred by attaching a copy of the 
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March 1, 1939 separation agreement as part of its decree, 
thereby doing indirectly that which it may not do directly. 

We respectfully submit that the judgments of the lower 
court should be reversed. 

Respectfully submitted, 

Joseph J. Malloy 
Woodward Building 
Martin Mendelsohn 
Benjamin Prager 
Chandler Building 
Washington, D. C. 

Attorneys for Appellant 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

43 Filed March 24,1939 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 2152 

Mary M. Moran, (1321 Euclid Street, N. W., Washington, 

D. C.), Plaintiff , 

v. 

John E. Moran, (1016—8th Street, N. W., Washington, 

D. C.), Defendant. 

Complaint for Annulment of Marriage 

The complaint of the plaintiff, Mary M. Moran, respect¬ 
fully shows to the Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and has been a resident of 
the said District for many years next prior to the filing of 
this suit, and brings this suit in her own right. 

2. The defendant, John E. Moran, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his own right. 

3. That on the 21st day of December, 1936, the plaintiff 
and defendant went through a marriage ceremony in the 
District of Columbia, at which time the plaintiff did not 
know that the defendant was suffering from incurable im- 
potency and was entirely unable to perform the marriage 
act, and was then and is now permanently physically im¬ 
potent and unable to consummate the alleged marriage. 

4. That the said alleged marriage was never consum¬ 
mated and the plaintiff and defendant never have cohabited 
•with each other as man and wife. 
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5. That the plaintiff and defendant continued to live to¬ 
gether, but not as man and wife, until October 24, 1938, in 

the belief and hope that the defendant’s impotency 
44 might be cured, and during that time the defendant 
sought the aid and treatment of a physician. When 
the piaintiff was advised and learned that the defendant’s 
impotent condition was incurable and permanent, she there¬ 
upon ceased to live with him and separated on October 24, 
1938, and the plaintiff and defendant have remained living 
separate and apart continuously to the present time. 

6. That there were no children born of said marriage. 

Wherefore, being advised that the said marriage was and 
is void and voidable and of no legal effect, the premises con¬ 
sidered, the plaintiff prays: 

1. That process issue out of this Court directed to the de¬ 
fendant requiring him to answer the exigencies of the peti¬ 
tion filed herein. 

2. That upon a final hearing of the Court a decree be 
granted declaring the purported marriage ceremony per¬ 
formed on the 21st day of December, 1936, a nullity and of 
no legal effect whatsoever. 

3. That the plaintiff be permitted to resume her former 
name of Mary E. Picillo. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

/s/ Mary M. Moran 
Mary M. Moran-. 

District of Columbia, ss: 

Mary M. Moran, being first duly sworn on oath, deposes 
and says that she has read the foregoing Complaint by her 
subscribed, and knows the contents thereof; that the matters 
and things therein stated of her own personal knowledge 
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are true, and those stated upon information and belief, she 
believes to be true. 

/s/ Mary M. Moran 
Mary M. Moran 

Subscribed and sworn to before me this 24th day of 
March, 1939. 

Isaac R. Hett 
Notary Public, D. C. 

/s/ Franklyn Yasmer 

Attorney for Plaintiff, 

Executive Building, 

503 F. St., N. W., 

Washington, D. C. 

• #*****#•* 

* 46 Filed April 6, 1939 

Answer to Complaint for Annulment of Marriage 

The answer of the defendant, John E. Moran, to the com¬ 
plaint heretofore filed herein, respectfully shows to the 
Court as follows: 

1. The defendant admits the allegation of paragraph 
No. 1. 

2. The defendant admits the allegations of paragraph 
No. 2. 

3. The defendant admits that he and the plaintiff went 
through a marriage ceremony on December 21, 1936 in the 
District of Columbia. The Defendant neither admits nor 
denies the remaining allegations in said paragraph num¬ 
bered 3 but demands strict proof thereof the trial of this 
cause. 

4. The defendant neither admits nor denies the allega¬ 
tions of paragraph 4 of the bill of complaint but demands 
strict proof thereof of the trial of this cause. 

5. The defendant admits that he sought the aid and treat¬ 
ment of a physician and that the plaintiff thereafter ceased 
to live with him and separated from him on October 24,1938 
and the plaintiff and defendant have remained living sep¬ 
arate and apart continuously to the present time. The re- 
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maining allegations of paragraph 5 the defendant 
47 neither admits nor denies but demands strict proof 
thereof at the trial of this cause. 

The defendant admits the allegations of paragraph No. 6. 

/s/ John E. Moran 
John E. Moran 

/s/ P. C. King, Jr. 

P. C. King, Jr. 

Attorney for Defendant 
707 Munsey Building 
Washington, D. C. 

######**#* 
1 Filed March 20,1940 

Judgment for Annulment of Marriage 

This cause coming on to be heard this 20th day of March, 
1940 and upon consideration thereof and the testimony ad¬ 
duced in open court, and it appearing to the Court that the 
averments of the bill of complaint have been established, it 
is by the Court this 20th day of March, 1940, 

Ordered, that the alleged marriage between the parties 
hereto, be, and the same hereby is annulled, on the grounds 
that the defendant, John E. Moran, was wholly and incur¬ 
able impotent prior to, and at the time of his marriage with 
the plaintiff, Mary E. Moran, which impotency has con¬ 
tinued and will forever continue to be incurable. 

It is further ordered that the Agreement entered into be¬ 
tween the said plaintiff and defendant, on the third day of 
March, 1939, settling the property rights of said parties and 
providing for the payment of support of said plaintiff, the 
original copy which is hereto annexed, shall be and is hereby 
made a part of this decree; but this decree shall not become 
effective to annul said marriage until the expiration of the 
time allowed for taking an appeal, nor until the final dis¬ 
position of any appeal taken. 

/s/ T. Alan G-oldsborough 
Justice 

• ••#••••** 
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48 Filed March 6,1944 

Motion to Require Filing of Agreement 

Comes now the plaintiff by and through her attorney of 
record herein and moves the Court to require defendant to 
file copy of agreement entered between plaintiff and defen¬ 
dant as referred to in the final judgment entered herein 
and for reasons therefor refers to the points and authori¬ 
ties hereto attached. 

The rules of the Court require that if you oppose the 
granting of this motion, you or your Counsel shall within 
five days from date of service of a copy of attached motion 
upon you or such further time as said Court may grant, 
or as the parties to this suit may agree upon, file in reply 
with the Clerk of this Court a statement of the points and 
authorities upon which you rely, and serve copy thereof 
upon counsel for plaintiff. 

Dorsey K. Offutt, 

Attorney for plaintiff , 
Woodward Building. 

##*#•••*** 

5 Filed April 18,1944 

Judgment Sustaining Motion to Require Filing of 

Agreement 

The motion of plaintiff filed herein “To Require Filing 
of Agreement”, having duly come on for hearing, it is, by 
the Court this 5th day of April, 1944, 

Adjudged, Ordered, and Decreed, as follows: 

1. That the said motion be, and the same hereby is, sus¬ 
tained. 

2. That the defendant forthwith file a copy of the agree¬ 
ment entered into between plaintiff and the defendant, as 
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referred to in the final judgment entered herein, said copy 
to become a part of said judgment and to be read as such. 

s/ T. Alan Goldsborough 
Justice 

Dorsey K. Offutt 
Dorsey K. Offutt 

Attorney for plaintiff, 

Woodward Building. 

**«#•*•*** 
6 Filed Jan 7, 1946 

Motion to Make Copy of Agreement Part of Decree 

Now comes the plaintiff and moves the Court to make 
the copy of a separation agreement between the parties, 
attached hereto, a part of the decree passed by the Court 
on March 20, 1944, and for reasons therefor assigns the 
following: 

1. That the final judgment in this action dated the 20th 
day of March 1940 ordered that the agreement entered into 
between the plaintiff and the defendant on the 3d day of 
March, 1939 be made a part of the decree in this cause and 
provided further that the original copy be annexed to 
judgment. 

2. That the time of the entry of the decree herein it was 
contemplated that the defendant would file the original copy 
of the agreement to be made a part of the decree and rec¬ 
ord herein but that defendant has failed to file such orig¬ 
inal copy of the agreement and it is not a part of the rec¬ 
ord herein. 

3. That the Court on April 18, 1944 ordered that the de¬ 
fendant file a copy of the said agreement to become part 
of the judgment but that the defendant has failed and re¬ 
fused to comply with the said order. 

4. That the said agreement between the parties as part 
of the judgment herein is necessary to determine the prop¬ 
erty rights of the parties. 
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The rules of this Court require that if you oppose the 
granting of this motion, you or your counsel shall within 
Five Days from date of service of a copy of attached mo¬ 
tion upon you or such further time as the Court may 
7 grant, or as the parties to this suit may agree upon, 
file in reply with the Clerk of This Court a statement 
of the points and authorities upon which you rely and serve 
copy thereof upon counsel for plaintiff. 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 

/s/ Carlton F. Aim 
Carlton F. Alm 
Attorneys for Plaintiff 
613 Woodward Bldg. 

Re. 1776 

• ••*•*•••• 

2 Filed Jan 7, 1946 

Agreement 

Whereas, Mary M. Moran, formerly Mary E. Picillo, 
hereinafter known as party of the first part and John E. 
Moran, hereinafter known as party of the second part 
went through a marriage ceremony on the twenty-first day 
of December 1936 in the District of Columbia, both parties 
being residents of the District of Columbia at that time and 
so residing from that time to the present and, 

Whereas, party of the second part is employed in the 
United States Government earning approximately $224.00 
per month, base pay and party of the first part is unem¬ 
ployed and, 

Whereas, there are no children as the result of said mar¬ 
riage and 

Whereas, said parties are not living together as husband 
and wife and desire to fix and determine their property 
rights and to settle the obligation of party of the second 
part of the first part for support and maintenance. 
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Now Therefore, this Agreement, made this first day of 
March 1939, in consideration of the mutual promises here¬ 
inafter contained. 

(WITNESSETH) 

1. The party of the second part will pay to party of the 
first part the sum of $50.00 per month for her support and 
maintenance beginning on the 15th day of March 1939 and 
payable on the 15th day of each month thereafter. Said 
monthly payments to continue until the death of either of 
the parties hereto or until the remarriage of party of the 
first part. Party of the second part will pay in addition 
to said monthly payments the rent of $50.00 per month for 
apartment No. 32 at 1321 Euclid Street, N. W., until the 
expiration of the present lease, wherein party of the second 
part is the lessee, on the first day of November, 1939. Dur¬ 
ing the existence of said lease until November, 1939 party 
of the second party will permit party of the first part to 
occupy said apartment as her home. Upon the expiration 
of said lease party of the second part shall only be obli¬ 
gated to pay to party of the first part the sum of $50.00 
per month as aforementioned. 

2. Party of the first part hereby releases now and for¬ 
ever any and all claims which she may have against party 
of the second part for support and maintenance other than 
as provided for in paragraph 1 hereof. 

3. Party of the first part hereby releases all claims of 
dower in and to any property now owned by party of the 
second part or that may hereafter be acquired by him or 
over which party of the second part may have any control 
or in which he may have any interest of any kind. Party 
of the first part will, by proper conveyance, release all her 

right, title and interest through dower or otherwise 
3 in and to lot 5, square 1583 improved by premises 
4413 River Road, N. W., Washington, D. C., and lot 
69, square 3236 improved by premises 428 Randolph Street, 
N. W., Washington, D. C. Party of the first part will as 
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and when requested by party of the second part execute 
along with party of the second part deeds to lot 5, square 
1583 and lot 69, square 3236 aforementioned. Said deeds 
to be prepared by party of the second part. 

4. The party of the second part acknowledges his in¬ 
debtedness to party of the first part in the sum of $383.00 
for money advanced. Party of the second part agrees to 
repay said sum to party of the first part within one year 
from November 1939 in such monthly payments as party 
of the second part shall determine. 

5. The parties hereto further agree that if the income of 
the party of the second part is decreased to the sum of 
$150.00 per month or less, said monthly payments provided 
for in paragraph 1 hereof shall be reduced to $25.00 per 
month. If the income from employment or retirement of 
party of the second part ceases altogether through inability 
to work or because of lack of employment of failure to re¬ 
ceive retirement pay the payments provided for herein 
shall cease. If party of the second part thereafter obtains 
employment so that he has a monthly income up to $150.00 
per month he will pay to party of the first part $25.00 per 
month and if his income reaches $224.00 per month or more 
he will resume the $50.00 payments provided for in para¬ 
graph 1 and in either event party of second part will, 
through extra monthly payments in such amount as in his 
discretion he thinks he can afford, increase said payments 
in an amount which will subsequently reimburse party of 
the first part for loss of said back payments. Upon retire¬ 
ment of party of second part from his employment with 
the United States Government the monthly payments pro¬ 
vided for herein shall be reduced to $25.00 per month pro¬ 
vided the retirement pay does not exceed $150.00 per 
month. If the retirement income exceeds $150.00 per 
month said payments shall continue at $50.00 per month. 

This agreement shall finally fix and determine the prop¬ 
erty rights and obligation for monthly support between the 
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parties hereto regardless of the instituting and outcome of 
any litigation affecting the marital status of the parties. 

In Witness Whereof, the parties hereto have subscribed 
their names and seals as of the day aforementioned. 

Mary M. Moran (Seal) 

John E. Moran (Seal) 

P. C. King, Jr. 

Witness 

• •**##•*•« 

4 District of Columbia, to ivit: 

I, Mary B. Swarterout, a Notary Public in and for the 
District of Columbia, Do hereby certify that John E. Moran 
and Mary M. Moran, parties to a certain Agreement, bear¬ 
ing date on the 1st day of March, 1939, and hereto annexed, 
personally appeared before me in said District the said 
John E. Moran and Mary M. Moran, being personally well 
known to me as the persons who executed the said Agree¬ 
ment and acknowledged the same to be their act and deed. 

Given under my hand and seal this 3d day of March, 
1939. 

(s) Mary B. Swarterout (Seal) 
Notary Public 

8 Filed March 6,1946 

Motion to Vacate Part of Original Judgment of Annulment 
of Marriage and to Vacate Judgment Sustaining Mo¬ 
tion to Filing of Agreement 

Comes now the defendant and moves the Court to vacate 
and set aside the order passed by the Court in this cause 
on April 5, 1944 between the parties hereto as referred to 
in the final judgment entered herein, said copy to become 
a part of said judgment and to be read as such, and 
Comes now the defendant and moves the Court to vacate 
and set aside that part of the original judgment of annul- 
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ment dated March 20, 1940, said part of the original judg¬ 
ment being as follows: 

“It is further ordered that the agreement entered into be¬ 
tween the said plaintiff and defendant, on the 3d day of 
March, 1939, settling the property rights of said parties 
and providing for the payment of support of said plaintiff, 
the original copy which is hereto annexed, shall be and is 
hereby made a part of this decree.” 

And for reasons therefore assigns the following: 

1. That the Court exceeded its jurisdiction in this cause 
in ordering that the agreement dated March 1, 1939 be¬ 
tween the parties, which provided for permanent alimony 
for the support and maintenance of the plaintiff be incor¬ 
porated in or be any part of a judgment for annulment. 

2. That the agreement between the parties dated March 
1, 1939 is an agreement for permanent alimony for the 

maintenance and support of the plaintiff, and that 
9 none of the property mentioned in the agreement 
was the property of the plaintiff prior to her mar¬ 
riage to the defendant, and that plaintiff in no way con¬ 
tributed to the acquisition of the property mentioned in said 
agreement and that defendant did not retain any property 
belonging to the plaintiff after said judgment of annulment. 

3. That upon the granting of judgment of nullity of mar¬ 
riage the agreement dated March 1, 1939 between the par¬ 
ties as husband and wife was abrogated, disaffirmed, and 
became a nullity. 

4. The acts and proceedings of a Court acting in excess 
of its jurisdiction are void, and any Court which errone¬ 
ously exercised jurisdiction has power to correct resulting 
wrongs, at least while it has custody of the subject of con¬ 
troversy and the parties are before it. 

/s/ Martin Mendelshon 
Martin Mendelsohn 
Attorney for Defendant 
Chandler Building 
Washington, D. C. 
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The rules of this Court require that if you oppose the 
granting of this motion, you or your counsel shall within 
5 days from the date of service of a copy of attached mo¬ 
tion upon you or such further time as the Court may grant, 
or as the parties to this suit may agree upon, file in reply 
with the Clerk of this Court a statement of the points of 
authorities upon which you reply and serve a copy thereof 
upon counsel for defendant. 

/s/ Martin Mendelsohn 

17 Affidavit of Mary Moran 

District of Columbia, ss : 

Mary Moran being first duly sworn upon oath deposes 
and says that the agreement entered into between her and 
the defendant on March 1, 1939 was done so by the defen¬ 
dant with full knowledge that the plaintiff had a cause of 
action against him for annulment and said agreement was 
entered into by defendant knowing that the plaintiff in¬ 
tended to file an action for an annulment. 

At the time of entering into the separation agreement, 
the defendant was an heir to three or four parcels of real 
estate and after the execution of said agreement affiant exe¬ 
cuted papers releasing her dower interest in and to said 
real estate and further released her interest in and to the 
property on River Road, N. W. 

Affiant released her dower rights and interest in and to 
the River Road property because of the agreement signed 
between the parties and relying on his agreement conveyed 
her dower rights and interest in real estate as stated. 

/s/ Mary Moran 

Sworn and subscribed to before me this 19th day of 
March, 1946. 

Helen R. Sasscer 

Stamped Seal Notary Public, D. C. 

• ••*•#•••• 
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10 Filed March 18,1946 

Motion to Adjudge Defendant in Default and for Money 

Judgment for Arrears 

Now comes the plaintiff and moves the Court (1) to ad¬ 
judge the defendant in default for non-payment of install¬ 
ments as provided in the agreement made a part of the 
decree herein and (2) for money judgment for arrears 
herein on the following grounds: 

1. That defendant has failed and refused to comply with 
an order duly passed by this Court on April 18, 1944, re¬ 
quiring him to file forthwith a copy of the agreement en¬ 
tered into between plaintiff and defendant as referred to 
in the final judgment entered herein. 

2. That under the terms of the agreement referred to in 
and made a part of the final judgment herein, the defen¬ 
dant agreed to pay the plaintiff the sum of Fifty Dollars 
($50.00) per month but defendant has failed and refused 
to make any payments to plaintiff since December 1940 and 
is therefore in arrears for sixtv-three (63) months or a 
total of Three Thousand One Hundred Fifty Dollars 
($3,150) as set forth in the affidavit of plaintiff attached 
hereto and made a part of this motion. 

The rules of this Court require that if you oppose the 
granting of this motion, you or your counsel shall within 
Five Days from date of service of a copy of attached mo¬ 
tion upon you or such further time as the Court may grant, 
or as the parties to this suit may agree upon, file in reply 
with the clerk of this Court a statement of the points and 
authorities upon which you rely and serve a copy thereof 
upon counsel for plaintiffff. 

Dorsey K. Offutt 
Louis Ginberg 
Joseph P. Smyth 
Attorneys for Plaintiff 
By Dorsey Offutt 

613 Woodward Bldg. 
RE 1776 
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15 Filed April 9, 1946 
Affidavit of John E. Moran 

District of Columbia ss: 

Jolm E. Moran being first duly sworn upon oatli deposes 
and says that he and the plaintiff were married on the 21st 
day of December, 1936, and lived together for a period of 
about 22 months. That the defendant owned a home at 
1227 Morse st. N. W. in the District of Columbia before he 
married the plaintiff and after the said marriage he sold 
liis home and obtained for his equity in same the sum of 
$950.00. He then purchased a home at 4413 River Road 
X. IV. and made a down payment in the amount of the 
aforesaid $950.00. That the plaintiff was never employed 
while she was living with the defendant and did not con¬ 
tribute anything toward the purchase of the River Road 
property. That the defendant was heir to one-sixth of the 
property located at 428 Randolph St. N. E. his share of 
which was about 500.00. The plaintiff’s dower right in 
said property amounted to about $70.00. 

That the parties separated in November, 1938 and untii 
November 1939 defendant paid to his wife the sum of 
$1200.00 for her support and maintenance. That the par¬ 
ties entered into an agreement of support and mainten¬ 
ance on March 1, 1939 whereby the defendant was to pay 
the sum of $100.00 until November 1939 to the plaintiff and 
after that date to pay her the sum of $50.00 per month for 
another $200.00 until she obtained an annulment against 
him. That the defendant also gave to the plaintiff a piano, 
radio, bed room suite and other furniture amounting to 
$1500.00. 

16 That the agreement entered into between your 
affiant and plaintiff on March 1, 1939 w T as an agree- 
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ment for support and maintenance of the plaintiff and was 
no agreement for a property settlement. 

/s/ John E. Moean 

Subscribed and sworn to before me this 4th day of 
April, 1946. 

/s/ Patrick H. McCormack 
Notary Public , D. C. 

Seal 


14 Filed May 21,1946 

Order Granting Motion to Make Copy of Agreement Part 

of Decree 


This came to be heard on the motion of the plaintiff to 
make a copy of the agreement entered into between the 
parties on March 3,1939, as a part of the decree passed by 
the Court on March 20, 1944 and upon consideration 
thereof and after testimony taken in open Court and after 
argument by counsel, the Court finds that the defendant 
has failed to file a copy of the agreement entered into be¬ 
tween the parties as provided by the order of Court passed 
April 18, 1944, and finds that the plaintiff has prosecuted 
her claim to the monthly payments provided for in the 
agreement with due diligence. The Court rules that the 
plaintiff has not been guilty of laches in the enforcement 
of the said claim and that she is entitled to have a copy of 
the agreement to be made part of the decree. Whereupon, 
it is by the Court this 21st day of May, 1946, 

Ordered, that the motion to make a copy of the settle¬ 
ment agreement entered into between the parties on March 
3, 1946 as a part of the decree passed by the Court on 
March 20,1940, be and the same is hereby granted. 

/s/ F. Dickinson Letts 
Justice 

Seen: 

Martin Mendelsohn 
Attorney for defendant 

**•••••#•# 
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13 Filed May 21,1946 

Order Granting Motion to Adjudge Defendant in Default 

and for Money Judgment 

This came to be heard on the motion of the plaintiff to 
adjudge the defendant in arrears and default for the non¬ 
payment of installments as provided in the agreement made 
part of the decree of the Court passed in this action on 
March 20,1940, and for a money judgment for the amount 
of such arrears, and after testimony taken in open Court 
and after hearing and argument by counsel, the Court finds 
that the defendant has defaulted in the payment of the 
monthly installments provided for by said agreement from 
December, 1940, and through and including May 14, 1946. 
There upon the Court makes its ruling of law that the 
plaintiff is entitled to have a money judgment against the 
defendant for the amount of the unpaid accrued monthly 
installments. Whereupon, it is by the Court this 21st day 
of May, 1946. 

Adjudged, Ordered, and Decreed, that the plaintiff, Mary 
Moran, have judgment for and recover of the defendant- 
John E. Moran, the sum of Three thousand two hundred 
($3200.00) Dollars, and that the plaintiff have execution 
therefor. 

/s/ F. Dickinson Letts 
Justice 

Seen: 

Martin Mendelsohn 
Attorney for Defendant 

• •••#*•**# 

11 Filed May 21,1946 

Order Denying Motion to Vacate Part of Judgment and to 

Set Aside Order to Court 

This came to be heard upon the motion of the defendant 
to vacate and to set aside the order passed by the Court in 
this cause, on April 5, 1944, requiring the defendant to file 
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a copy of an agreement entered into on March 3,1938, and 
further to vacate and set aside part of the original judg¬ 
ment making the agreement; entered into between the par¬ 
ties on March 3,1939, a part of said decree, and upon con¬ 
sideration thereof and after taking testimony in open 
Court and after argument of counsel, the Court makes the 
following findings of facts: 

1. The agreement made a part of the decree was entered 
into between the parties on March 3, 1939 and the defend¬ 
ant voluntarily made the monthly payments provided for 
by the terms of the agreement until Dec. 1940. 

2. Thereafter, the defendant became in default on the 
payments and during the period of time from Dec. 6, 1940 
to April 13, 1943, the plaintiff caused to be filed three (3) 
actions in the municipal Court of the District of Columbia 
to enforce payment to the installments agreed to be paid 
by the terms of the agreement and which actions were 
served on the defendant. 

3. In April of 1944, the defendant was served with a 
motion to require him to file a copy of the agreement pro¬ 
vided for by the decree and thereafter the defendant failed 
to comply with the order of this Court passed on April 18, 

1944, requiring him to file the copy of the agreement. 
12 4. In January of 1946, the plaintiff communicated 

with the defendant personally and with his attorney 
concerning the payments in default under the agreement. 

5. The plaintiff has made continuous efforts to enforce 
payments of the installments agreed to be paid and did not 
lull the defendant into believing that she did not intend to 
enforce the agreement. 

6. At the time of the hearing and entry of the final decree 
on March 20,1940, the defendant was represented by coun¬ 
sel employed by him. No appeal was taken from the decree 
of the Court and the defendant has taken no action to 
modify or to set aside the terms of the decree until the 
present motion filed in March of 1946. 

Upon the foregoing finds, the Court makes its rulings 
of law: 
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1. The final decree of March 20,1940, is res adjudicata as 
to the validity of the agreement of March 3, 1939, and the 
defendant is precluded at this time from endeavoring to 
establish in this action that the agreement was illegal. 

2. The defendant is barred by the passing of time and 
by laches from having the record opened to endeavor to 
establish that the agreement is illegal. 

Whereupon, it is by the Court, this 21st day of May, 1946. 

Ordered and Decreed that the said motions be and the 
same are hereby denied. 

F. Dickinson Letts 
Justice 

Seen: 

Martin Mendelsohn 
Attorney for Defendant 

*•••***#•* 

18 Filed May 31,1946 

Motion for New Trial 

This motion is filed under the provisions of Rule 59a 
(2) of the Federal Rules of Civil Procedure. 

This case is now before the Court on motions by the 
plaintiff to perfect the judgment of March 20, 1940, and' 
to obtain a judgment on the contract that was made a part 
thereof. 

The defendant in opposition to the motions of the plain¬ 
tiff contends that the motions of the plaintiff should be 
denied for the following reasons: 

1. The contract is for maintenance and support of the 
plaintiff and the Court therefore has no jurisdiction to 
make the contract a part of a judgment in an action for 
annulment and to enforce it as part of said judgment. 

2. The contract was entered into in order to induce the 
plaintiff to proceed with the annulment action which is 
against public policy rendering the contract illegal and 
void. 
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3. The facts concerning the reason for the execution of 
the contract and the illegal nature thereof were fraudu¬ 
lently withheld from the Court so that the ratification of 
the contract by the Court and its inclusion in the judgment 
was secured by fraud on the Court. 

4. The Statute of Limitations is applicable to so much 
of the arrears due under the contract as accrued more than 
three years prior to the filing of the motion for judgment 

• thereon. 

19 The Court erred as a matter of law that the in¬ 
troduction of evidence and testimony to show the 
above facts was precluded by the judgment of March 20, 
1940, under the doctrine of res adjudicata. 

The Court further ruled as a matter of law that the Stat¬ 
ute of Limitations was not applicable. 

The Court erred in making these rulings for the follow¬ 
ing reasons: 

1. A court of record has inherent jurisdiction to set aside 
or vacate its own judgments. 

In Re: Rochester Sanitarium Co. 222 Fed. 22 

Clark v. Arizona Nat. Sav. Asso. 217 Fed. 640, aff. 220 
Fed. 1 

2. The defendant in this proceeding has made a direct 
attack on the validity of the judgment of March 20, 1940, 
and it is the position of the defendant that the judgment 
of March 20, 1940 does not operate as res adjudicata pre¬ 
cluding relief since the validity and the binding effect of 
the judgment is the very matter in issue upon such direct 
attack. 

Schweitzer v. Bon, 55 N. J. Eq. 107; 31 At. 24 

Blank v. Blank, 107 N. Y. 91; 13 N. E. 615 

Estudillo v. Security L. & T. Co. 149 Cal. 556, 87 P 19 

That the above proposition is so is apparent from the 
fact that if when a judgment or decree is directly attacked 
for lack of validity that judgment or decree would bar in¬ 
quiry under the doctrine of res adjudicata it will be im¬ 
possible to attack any judgment on any grounds because 
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the judgment or decree would in effect operate as a com¬ 
plete defense and no judgment or decree could be vacated 
or set aside. Yet it is apparent from the decided cases that 
for proper reason and upon proper showing judgments and 
decrees are frequently vacated and set aside. 

3. The defendant contends that the contract was 
20 entered into in order to induce the plaintiff to pro¬ 
ceed with the annulment action. A contract between 
husband and wife entered into for the object of promoting 
a divorce or annulment is against public policy and void, 
and will not be relieved of its illegality by the fact that the 
party instituting the proceedings had legal grounds. 

Goodwin v. Goodwin, 4 Day (Conn.) 343 
Speck v. Speck, 7 Mo. App. 165 

Further, the fact that the contract is supported by other 
and valid consideration will not relieve of its illegality. 

Goodwin v. Goodwin, 4 Day (Conn.) 243 
Hamilton v. Hamilton, 89 Ill. 349 
Muckenburg v. Muckenburg, 29 Ind. 139 
Cross v. Cross, 58 N. Y. 373 

The facts concerning the illegal nature of the contract 
were withheld from the Court and therefore the Court was 
induced by fraud to include the contract in its judgment, 
for certainly had the Court been advised of the facts con¬ 
cerning the illegality of the contract the Court would not 
have made that contract a part of its judgment. Now, when 
this is brought to the attention of the Court the Court 
should not act to enforce the contract, but on the contrary 
should vacate that part of the decree which the Court was 
by fraud induced to make. In vacating that part of the 
decree the Court is not acting out of regard to the parties ' 
concerned but rather on grounds of public policy and to 
preserve the integrity of its decree. 

Pringle v. Pringle, 55 Wash. 93,104 P. 135 
Singer v. Singer, 41 Barh (N.Y.) 139 
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This is an action in Equity to enforce a contract and in 
which the defendant contends that the contract was entered 
into against public policy, and is therefore illegal and void. 
The Equity Court should not enforce such a contract. In¬ 
deed the fact that the contract or cause of action was il¬ 
legal, immoral, or contrary to public policy is good ground 
for enjoining in equity the enforcement of a judg- 
21 ment at law obtained on such a contract, and this is 
so even when the party seeking relief is in pari 
delicto with the other where the contract remains in whole 
or in part executory. 

Schley v. Andrews, 225 N. Y. lle-114,121 N. E. 812 

Res adjudicata does not apply where contract entered 
into between husband and wife is embodied in its decree, 
if it appears that the decree was procured through fraud. 

Holt v. Holt, 23 Oklahoma 639, 102 P. 187 

It is therefore submitted that the grounds, namely: 

1. That the Court was without jurisdiction to make the 
contract of March 3, 1939, which provides for maintenance 
and support of the plaintiff as part of its judgment. 

2. That the contract is illegal and void, and the approval 
thereof by the Court was obtained by fraud on the Court 
are sufficient, if proven to require that the judgment of 
March 20, 1940 be vacated in so far as it included the con¬ 
tract of March 3, 1939, and that therefore, the Court erred 
in precluding evidence and testimony to establish these al¬ 
legations. 

4. The payment for which judgment is sought by the 
plaintiff accrued under a simple contract as alleged by the 
plaintiff herself on Page 1, paragraph 2 of her motion for 
money judgment, and in paragraph 4 of page 3 of her mem¬ 
orandum in opposition to defendants motion to vacate the 
judgment, which reads as follows: 

• * * No order for maintenance has been passed, the 
Court has only made an agreement entered into between 
the parties as a part of the decree of the Court * * • 
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Therefore, the fact that the contract was included in the 
Court decree does not change its nature from that of a sim¬ 
ple contract. It is not like a Court order for alimony, which 
of course is an order of the Court to pay, therefore as each 
installment becomes due under the contract it became 

22 a debt owing to the plaintiff, and the Statute of Lim¬ 
itations would necessarily begin to run from the date 

each installment becomes due. It therefore appears that 
if the plaintiff is entitled to recover at all she cannot recover 
for any installment which accrued more than three years 
prior to the filing of the motion for judgment. 

It is therefore respectfully submitted that a new trial be 
granted. 

Wm. J. Howder 
Martin Mendelsohn 

#•••*•*•#** 

23 Filed June 14, 1946 

Order Overruling Motion for New Trial 

This cause came to be heard upon the motion of the de¬ 
fendant for a new trial filed May 31, 1946, and upon con¬ 
sideration of the motion and the objections filed thereto, it 
is by the Court this 14th day of June, 1946. 

Ordered that the motion for new trial be and the same is 
hereby overruled. 

F. Dickinson Letts 
Justice 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Opening Statement on Behalf of the Plaintiff 

54 The Deputy Clerk: Moran v. Moran. 

The Court: All right, what have we here? 

Mr. Ginberg: If the Court please, there are three ques¬ 
tions involved. 
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This decree of annulment was granted in March, 1940. 

Under the Order of the Court an agreement that had been 
entered into between the parties was ordered to be made a 
part of the decree. 

For some reason, the circumstances of which I have no 
knowledge and have never been able to understand, that 
agreement which should have been made a part of the de¬ 
cree was never made a part of the decree. 

*#••••*•*** 

The payments under the agreement were made until De¬ 
cember, 1940, and there was a default. As far as the record 
of this Court is concerned, nothing further was done until 
1944. 

At that time Mr. Offutt filed a motion—Mr. O’Brien was 
associated with him at that time—filed a motion for 
55 an Order to require the defendant to file a copy of 
the agreement so that it would be a part of the decree 
in conformity with the Order of the Court. That was never 
done. 

The next motion that appears in this case was filed in 
the latter part of 1945, or the early part of 1946. The first 
was a motion filed by the plaintiff to require, or rather the 
motion was asking for leave to file a copy of the agreement 
to be made a part of the decree in order to substitute for 
the original agreement which was never made a part of the 
decree. 

We also filed a motion stating that there was a default 
under the terms of the agreement which should have been 
a part of the decree. From September until the present 
time we asked the Court to find that there was a default, 
and asked for an Order. 

The defendant came in and asked to have stricken part 
of the decree, that in this agreement between the parties 
there should be stricken from the decree the part that pro¬ 
vided that the defendant was to pay the support of $50 per 
month to the plaintiff. 
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56 As far as I can see, your Honor, the only reason I 
am here right now is I made two motions, one to make 
a copy of the proposed agreement, which is in the file, to 
make that part of the decree for the reason that the defen¬ 
dant has failed to furnish a copy of the agreement which he 
was ordered under Order of Court in 1940, and he failed to 
do it. The other part is that we say that there was a default 
from September, 1940 to the present time, and we are ask¬ 
ing for judgment. 

The other part deals with their motion, and they are the 
moving party and I think they should proceed. 

Opening Statement on Behalf of the Defendant 

Mr. Howder: 

* •••*••### 

58 If your Honor please, our theory as to the decree is 
that this is a suit for annulment of marriage, and 
there is a line of authorities that in an annulment suit the 
Court has no jurisdiction to order alimony payments. I 
think there are several cases on it in the Court of Appeals. 
We claim that the Court had no jurisdiction to enter that 
Order directing the defendant in an annulment suit to pay 
maintenance to the plaintiff. 

Secondly, as to the contract itself, we take the position 
that the contract was entered into for the purpose of pro¬ 
curing annulment, which we do not question at all. As far 
as I can find out, we believe that the grounds of annulment 
were proven, although we were not connected with the case 
at that time, but I have checked very carefully into it and 
I believe that there were grounds for annulment at the 
time it was signed. 

However, our theory is that the contract, as distinguished 
from the annulment itself, is void for the reason that it 
was obtained and entered into for the purpose of inducing 
the plaintiff to go ahead with this annulment suit which we 
contend she would not have otherwise done, and if our tes¬ 
timony substantiates that theory we feel that the contract 
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is void for that reason, and also, if your Honor please, over 
six years have elapsed since that decree was entered. 

We feel that a plaintiff coming into an equity court 
39 and waiting pretty nearly six years to attempt an 
enforcement of any right she might have is guilty of 
laches, especially in view of the fact that the defendant has 
remarried and altered his position irrevocably in that con¬ 
nection. 

The Court: By what authority do you expect the Court 
to grant maintenance in an annulment case? 

Mr. Ginberg: This is our position with respect to that, 
if your Honor please: This was made a part of the decree 
in 1940, and our position as to what counsel intends to prove 
is this, that it is made a part of the decree in 1940, and no 
appeal having been taken from the decree at that time it is 
now too late for the defendant to come in and seek to upset 
the decree, or to go into the question of the validity of the 
agreement. If it was to have been done it should have been 
done at that time. 

The Court: That might be true as to the decree as it 
was then drawn. 

Mr. Ginberg: Yes, sir. 

The Court: Now you seek to amend that? 

Mr. Ginberg: We don’t seek to amend it,.if your Honor 
please, in the sense that the decree provides that the agree¬ 
ment is part of the decree but for some reason it was 
60 never made a part of the decree, and we are not seek¬ 
ing to amend it. All we are trying to do is to have 
the decree in the shape, or in the form, it was intended to be 
in 1940, and by making a copy of the contract a part of the 
decree we are only doing what the Court intended to do in 
1940. Our position is that we are not seeking to amend or 
change, or vary, the decree in any respect, we are only try¬ 
ing today to make the decree what it was intended to be 
then; and with respect to the provision for maintenance in 
an annulment proceeding our position is this, we are here 
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on a two-fold theory; first, it is true enough we do not say 
that the Court could of its own inherent powers grant main¬ 
tenance in an annulment proceeding, but we say this was 
an agreement between the parties entered into in good faith, 
and a contract that was carefully drawn between the par¬ 
ties, a contract that the defendant intended to enter into, 
and for which he urged a consideration, and for which he 
bargained, but irrespective of the agreement—and I am 
saying this, too, I think it is a very important feature, this 
agreement was finally fixed to determine the property 
rights, and obligations, or monthly support between the 
parties hereto regardless of the situation or outcome of 
any litigation regarding the marital status of the parties. 
The Court: Why haven’t you sued on the contract? 

Mr. Ginberg: There have been three suits in the Munici¬ 
pal Court, and that will be part of our proof, and the 

61 attorney who represented Mrs. Picillo is in Court to 
testify what happened as to those suits. 

• *#•#•###* 

62 The Court: How will we proceed? 

Mr. Ginberg: I will proceed, if Your Honor please, 
to show that we do not think we are guilty of any laches in 
trying to enforce this agreement between the parties. 

I want to say one further thing— 

The Court: In the first place you will have to produce 
and identify the agreement. 

Mr. Ginberg: If the Court please, we filed a copy 

63 of that agreement, and we support it with an affidavit 
by Mrs. Picillo, saying that was a true copy of the 

agreement, and there has been no opposition to it, but at 
this time, before I put on any evidence, I ask Your Honor 
to sustain the motion. 

• •••*••### 

65 The Court: All right, let’s proceed to consider 
that in the first place, should the motion to make the 
agreement part of the decree be granted? 
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Mr. Howder: If Your Honor please, on that motion I 
want to oppose that on this theory, that the original decree 
in this cause was entered by Mr. Justice Goldsborough in 
April, 1940. 

• ••#*••**# 

66 The Court: That is what he wishes to do now. 
Mr. Howder: That’s right, but that is what I am 

opposing now. He didn’t do it in 1940, and in 1944 he didn’t 
do it, and as far as I can see all he had to do was to file a 
copy in the Clerk‘s Office, and six years have gone by and 
we are claiming that he is guilty of laches. 

The Court: How long were payments made? 

Mr. Howder: Payments were made until December, 1940. 

• •••#••*** 

67 The Court: Is it agreed that the payments that 
were made between March and December, 1940, were 

payments required by the decree? 

Mr. Howder: Yes, they were payments made pursuant 
to the agreement, as I understand it. 

The Court: That was recognition that the agreement 
should have been made a part of the decree ? 

Mr. Howder: Yes, it was a recognition by the defendant 
that there was an agreement entered into, and he was mak¬ 
ing payments pursuant to it, but he stopped making those 
payments in 1S40, • # * 

• ••••••••* 

73 The Court: Now, who wants to put in some evi¬ 
dence on this question of laches? Do you, Mr. 
Howder? 

Mr. Howder: If Your Honor please, Mr. Ginberg has a 
motion pending to enforce this order and, of course, Your 
Honor can direct any order of proof you wish. I was just 
trying to work out some sequence— 

The Court: Apparently it should be granted unless your 
defense of laches is good. 
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Mr. Howder: I am making a motion now to overrule 
that particular motion, and then I would like to offer evi¬ 
dence of the three files over in the Municipal Court. 

The Court: If you will just identify it for the record, you 
have it there, Mr. Ginberg, why don’t you do it? 

Mr. Ginberg: All right, sir. The three files in the 
Municipal Court are offered in evidence. 
#***••*#*# 

75 The Court: Do you have any evidence on the ques¬ 
tion of laches? 

Mr. Ginberg: I might as well go ahead, if Your Honor 
please. I will ask Mr. Yasmer to step up and testify. 

Thereupon Franklyn Yasmer a witness called for and on 
behalf of the Plaintiff, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Ginberg: 

Q. Your full name is Franklyn Yasmer? A. Yes, sir. 

Q. You are a member of the Bar ? A. Yes, sir. 

Q. And you have been for how many years, Mr. Yasmer? 
A. Since 1928. 

Q. Mr. Yasmer, in November, or in December, 1940, did 
you undertake to enforce the payments under an agreement 
entered into between Mary M. Moran and John E. Moran? 
Do you recall that, sir? A. Yes, I do. I repre- 

76 sented Mrs. Moran in her annulment suit against 
Mr. Moran, and we obtained the annulment of the 

marriage in Justice Goldsborough’s Court. 

The Court: I am afraid you are not answering the ques¬ 
tion. 

The Witness: You know what they say about lawyers as 
witnesses. 

By Mr. Ginberg: 

Q. Mr. Yasmer, can you tell us what efforts you made to 
enforce the payments that were called for by the agree- 
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ment? Will this refresh your recollection (handing paper 
writing to witness) ? A. Yes, the suits, I filed these suits 
to enforce the agreement. All these three suits were filed 
by me in pursuance— 

By the Court: 

Q. Those are the cases that have been noted in the rec¬ 
ord? A. Yes, sir, they are. 

The Court: Then they do not require further identifica¬ 
tion. 


By Mr. Ginberg: 

Q. Did you at any time obtain payment under any one 
of those suits? A. I think I have in one of these suits—is 
the precipe here? 

77 Q. Maybe that will help refresh your recollection. 
A. Yes, I believe it will, this case. 

The Court: What? 

The Witness: I believe it will, this case. 

By Mr. Ginberg: 

Q. What was the amount of that suit? A. This suit was 
No. 395687, $383, and was brought not for accrued pay¬ 
ments of alimony, or support, but because the provision in 
this settlement agreement wherein the defendant, Mr. 
Moran— 

The Court (interposing): He just wants to know how 
much you sued for, or settled it for. 

By Mr. Ginberg: 

Q. Do you know whether it was paid in full, or the amount 
you received? A. I can’t recall that. I am pretty sure that 
there was a settlement in this case. 

Q. Do you recall any payment being made pursuant to 
that suit? A. But 1 really don’t know. 

The Court: Is what? 

The Witness: I really can’t remember. 
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By Mr. Ginberg: 

Q. Would this Paragraph 4 refresh your recollec-' 

78 tion? A. Well, yes, this suit was based, as I said 
before, in pursuance to Paragraph 4 of the agree¬ 
ment entered into between the parties. 

The Court: All he wants to know is how much was the 
settlement for. 

The Witness: It might have been for the amount of it, 
but I think there was a settlement. 

Mr. Preston King at the time I believe represented the 
defendant. 

The Court: Well, wait a minute. Can you answer the 
question? Do you know what the settlement was? 

The Witness: I do not. 

By Mr. Ginberg: 

Q. Do you recall receiving any amount of money in the 
case? A. I think so. Doesn’t the jacket show a precipe? 

Q. Would you say that you received a substantial settle¬ 
ment? Do you recall that? A. No, it doesn’t show. 

Q. This might do it (indicating). A. I think one of them 
was paid. 

The Court: Now, tell us how much. 

The Witness: I don’t know. I am looking for another 
file where these suits—I had about three files. 

By Mr. Ginberg: 

79 Q. Is this your handwriting? A. Yes. 

Mr. Ginberg: I offer in evidence, if Your Honor 
please, the precipe in the Municipal Court of the District 
of Columbia. 

Mr. Howder: It is part of the other record, isn’t it? 

The Court: Is part of the files so it does not require fur¬ 
ther identification. 

Mr. Ginberg: (Reading) “In the case of Moran v. Moran 
the Clerk of said Court will please enter the above cause 
paid, settled and dismissed,” signed Franklyn Yasmer, 308 
Edmonds Building, attorney for plaintiff, Case 395687. 
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By Mr. Ginberg: 

Q. Now, Mr. Yasmer, with respect to Proceeding 399833, 
do you recall whether or not any money was paid under 
that suit? A. I don’t think so. 

Q. This first case was settled— 

The Court: Wait a minute, answer the question. 

The Witness: My recollection is that no money was paid 
under it. 

By Mr. Ginberg: 

Q. Your recollection is that no money was paid under 
it? A. No. 

Q. Now, there are a number of continuances shown on 
that jacket, about twelve. 

80 Will you explain the reason why those continu¬ 
ances appear on that record? A. I think I can. That 
was during the height of the war times. The first attorney 
representing Mr. Moran was Mr. Preston King. Mr. King 
got out of the case and Mr. Magee, Mr. Warren E. Magee 
came up. 

We discussed the possibilities of settlement when Mr. 
Magee came— 

Mr. Howder (interposing): Just a minute, if Your Honor 
please; was Mr. Moran there when all this discussion took 
place? 

The Witness: No, Mr. Magee entered the case— 

• The Court: Wait a minute, objection sustained. 

The Witness: May I further answer his question? 

The Court: Yes, if you will answer it. 

The Witness: Yes, sir, I will try. 

The Court: All right. 

The Witness: Then Mr. Magee withdrew from the case 
and a lawyer by the name of Preston Smith entered it. I 
think they were all going into the Army, they were getting 
into the service, and then I even talked to Mr. Moran per¬ 
sonally. Mr. Roland Edwards came in. 
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By Mr. Ginberg: 

Q. Pardon me, can you give us a date when you spoke 
with Mr. Moran? A. April 28, 1943, I have a nota- 

81 tion here that I talked to Mr. Moran. We had a tele¬ 
phone talk. 

Q. During that conversation I will ask you, Mr. Yasmer, 
whether there was any indication by you at that time, or 
any time, that you were to withdraw the suit, or abandon, 
or do anything not to continue with it? A. No, there was 
never any discussion along those lines. The discussions in 
the main were along two lines, the change of his lawyers, 
his lawyers all seemed to be getting into the Army, and I 
went along with him, with the people he got, new lawyers, 
one after another. 

The second was along the lines of the merits of this claim, 
and the settlement proposed in May, he thought, he didn’t 
feel like they were to be—they were just married a short 
while, there was an annulment, there were no children, and 
she was an able-bodied woman, and he presented his argu¬ 
ment very forcibly as to why he should not be paying Mrs. 
Moran, and I then I think that reflected the thought of his 
lawyers. 

Mr. Howder: If Your Honor please, I object to what Mr. 
Yasmer thought. 

The Witness: What is that? 

The Court: Just state what he said. 

By Mr. Ginberg: 

Q. Mr. Yasmer, in 1943, in the Municipal Court, A-18057, 
Moran v. Moran, Mary M. Moran v. John E. Moran, 

82 did you also file this action on behalf of the plain¬ 
tiff? A. Yes. Let me see what happened to this case. 

Now, there was another, a lower number. 

Q. In Case 399833 ? A. Yes, and then this case was calen¬ 
dared for trial by Mr. Preston Smith. 

Q. That was on December 8,1941 ? A. It was calendared 
for trial. 
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I got together with Preston Smith, and then he had to go 
in the Army, I believe. 

First Mr. Anderson went in the Army, then Mr. Preston 
Smith couldn’t appear, then Roland Edwards went in. 

In the meantime, I believe what I did was to abandon 
this suit and file this suit (indicating). 

Q. When you say abandon this suit you have in mind 
399833? A. It probably was incorporated in that. 

Q. And then you filed action A-18057 against John E. 
Moran in the amount of $1350, which includes default in 
the payments from January 15, 1941 to January 15, 1943, 
and also the payments from January 15, 1943 to April 15, 
1943? A. Yes, I think this suit abandoned this suit (indi¬ 
cating), and started all over again, the suit for the accumu¬ 
lated payments. 

Q. Now, did you have any conversations with Mr. 
83 Moran after you filed this suit A-18057 in the amount 
of $1350? A. When was that filed? 

Q. That was April 15, 1943, according to the copy of the 
summons. A. Yes. 

Q. Can you tell us the date that you spoke to him? A. 
I have a notation on one of the files on April 28, 1943, Mr. 
Moran told me a thousand dollars— 

Mr. Howder (interposing): Just a minute, isn’t that the 
same date we were talking about a moment ago, April 28, 
1943? 

The Witness: I am sorry, I didn’t hear you. Speak a 
little lower. 

Mr. Howder: I say, isn’t that the same date you men¬ 
tioned a while ago? 

The Witness: Yes, that is the same as I mentioned from 
my files. 

Mr. Howder: And that is the same testimony about the 
same date? 

The Witness: Yes. 
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By Mr. Ginberg: 

t 

Q. All I want is that you did speak to him after you filed 
the suit for $1350. A. Yes; as I recall, he called me several 
times after working hours or late in the afternoon. 

Q. During all these negotiations, and the times you 

84 spoke to Mr. Moran, did you ever do or say anything 
to make him believe that you were withdrawing the 

claim you had against him? 

You answer is no? A. No; I went along with him until 
my client discharged me. 

The Court: Let’s have another question. 

By Mr. Ginberg: 

Q. Will you tell us if during this period of time, and the 
conversations you had with Mr. Moran and his attorneys, 
what your representations were with respect to endeavor¬ 
ing to enforce settlement? 

Mr. Howder: If Your Honor please, I do not think that 
is proper. If he can give the conversations I will be happy 
to have it. 

The Court: Have him give the conversations. 

By Mr. Ginberg: 

Q. Did Mrs. Picillo at any time request you not to pro¬ 
ceed to enforce the payments under this agreement during 
the period of time that you were handling it? A. No, she 
never. I had trouble sometimes talking to her. I didn’t 
think she showed a lively interest all the time. 

Q. Did she contact you with respect to endeavoring to 
enforce payment? A. Yes, I kept, like the record, shows, 
I kept right along with the case. 

85 Q. Did you file these suits on her behalf and at her 
request? A. Yes, of course. 

Mr. Ginberg: That is all I have to ask Mr. Yasmer. 
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Cross Examination 
By Mr. Howder: 

Q. Mr. Yasmer, on the date of April 28, 1943, you talked 
to Mr. Moran, is that what you testified to, sir, in regard 
to one of these suits in the Municipal Court? A. Yes, sir. 

Q. And is that the last time you talked to Mr. Moran? 
A. I believe it is. I believe I had one or two conversations 
with him. 

You see, there were periods when he did not have law¬ 
yers, as I recollect now. 

Q. Yes, I understand that. A. And he called me or I 
called him, yes. 

Q. And during the time he was not represented you felt 
free to talk to him without counsel? A. That’s right, and 
he told me he was going to get a lawyer. I was pressing 
him. I wanted him to get another lawyer and go on with 
the case. 

Q. That’s right. Now, Mr. Yasmer, do you recall during 
the course of your conversation with Mr. Moran in 
86 the corridor of the Municipal Court House on April 
28,1943, that you discussed a settlement of this con¬ 
tract 'with Mr. Moran ? A. Like I testified, I discussed set¬ 
tlement with Mr. Moran, yes, but I don’t remember it being 
in the corridor; it may have been, it has been so long ago. 

Q. It could have been? A. I thought it was a telephone 
conversation. 

Q. Isn’t it a fact that you also talked to him on the tele¬ 
phone about it? A. Oh, yes, yes. 

Q. And it could have been also that you talked to him 
personally in the corridor of the court house of the Muni¬ 
cipal Court? A. It might have been when one of the cases 
came up on return day; it might have been there now that 
I think about it. 

Q. Now, do you recall what the discussion was about set¬ 
tlement? A. In substance, yes. 

Q. Would you tell us what that was? A. Mr. Moran at 
first—I will get at it this way; at one stage he offered either 
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five or six hundred dollars. That was for a full and final 
settlement of all his obligations under this contract, and I 
told him that I didn’t think that would be acceptable. 

Mr. Moran pressed the point, I have that in mind 

87 that he thought he was rather liberal in view of the 
circumstances that this was a very short marriage, 

not the first marriage, no children, there was an annulment 
here on the ground of impotency, he thought he was very 
liberal with her in the provisions, and he didn’t see why he 
should have to pay; and so I thought he reflected his, one 
of his lawyer’s thoughts because he argued to me like a 
lawyer, saying he didn’t think it could be good in law, or 
didn’t think he should just keep paying to a woman who 
lived with him so short a time, and who wanted to get rid 
of him in the worse way, and that was his thought con¬ 
tinuously. 

Q. All right. A. I sympathized with him, but I told him 
we had this contract, and I did not think it would be ac¬ 
ceptable. 

I asked him to raise the offer so I could submit it to 
Mrs. Picillo. 

These conditions now that I recall— 

Q. (Interposing) Let me interrupt you a second, Mr. 
Yasmer, I think you said that you told him the five or six 
hundred dollars he offered you would not be acceptable, is 
that right? A. That’s right. 

Q. Now, did you again hear from Mr. Moran after that? 
A. I beg your pardon? 

Q. It was after that Mr. Moran called you on the 

88 phone, wasn’t it? A. Yes, I have a notation here of 
April 28, 1943, Mr. Moran offered me $1,000, $500 

cash and $500 payable in 24 equal payments. 

Q. That was April 28, 1943? A. April 28, 1943, that is 
my notation. 

Q. What was done in connection with that offer? A. 
That offer was referred to Mrs. Picillo who at that time— 
by the way, just about that time Mrs. Picillo, our relations 
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wound up; Mrs. Picillo consulted me about a damage suit 
involving her son. When I looked into the case I told her 
in my opinion there was no liability, and she was very much 
displeased. 

Q. Well— A. (Interposing) That just fits into the pic¬ 
ture in the case. 

Then I wrote her several times in trying to discuss this 
question of settlement with her but she didn’t answer my 
letters, and the next I heard she had retained Mr. Offutt, 
and I wrote Mr. Offutt telling him about the pending suits, 
and I also—oh, yes, I wrote on April 28, 1943,1 wrote this 
letter to Mrs. Moran, Mrs. Mary M. Moran at 2406 14th 
Street, Northwest, in which I say, but it is Mrs. Mary M. 
Picillo is her former name, I think that is what she pre¬ 
ferred to be called, and— 

89 Q. (Interposing) If you are going to read it may 
I look at it ? A. I communicated to her, that is, in— 

Mr. Ginberg: I have no objection to doing it, but I see 
no materiality to it at all. 

Mr. Howder: That has not been offered in evidence yet, 
but I have no objection to it. I will either offer it now as 
part of my case or— 

The Court: All right. 

Mr. Howder: I offer that. 

The Court: Defendant’s Exhibit 1. 

Mr. Ginberg: How about the court records? 

Mr. Howder: That will be 4. 

(Thereupon copy of letter from the witness Franklvn 
Yasmer to Mrs. Mary M. Moran dated April 28, 1943, was 
by the Court received in evidence as Defendant’s Exhibit 
No. 4.) 

The Witness: This bears out my thought; I wrote to 
Mr.— 

Mr. Howder (interposing): Just a minute, please. 

The Witness: I see that now, that on June 2, 1943,1 ad¬ 
dressed a letter to— 
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By Mr. Howder: 

Q. Mr. Yasmer, you can’t testify of your own knowledge 
without referring to these records? A. No, I couldn’t. I 
have no independent, firm recollection of these things, 

90 and I see I sent a copy to Mrs. Picillo. 

I wrote to Mr. Offutt saying: Dear Mr. Offutt, I 
have talked to you now several times about the case of 
Mary M. Moran v. John E. Moran with reference to the 
offer of settlement that Mr. Moran is willing to make. He 
has called me and asked that I advise if she will acept his 
terms. Up to this time I have been unable to get a definite 
answer. Either you or Mrs. Moran, and I send this to you. 
I believe it will possibly serve the purpose of Mr. Moran 
if either you or she will advise me if she desires to go to 
trial or make a settlement of this matter. Will you please 
advise me? 

That is what I had in mind when I said I couldn’t get 
much cooperation from her or Mr. Moran. 

Mr. Howder: Mr. Reporter, this letter dated June 2, 
1943, written by the witness, Mr. Yasmer, to Mr. Dorsey 
Offutt, I will offer this in evidence. 

The Court: That will be Defendant’s Exhibit No. 5. 

(Thereupon letter dated June 2, 1943 from Franklyn 
Yasmer to Dorsey K. Offutt was by the Court received in 
evidence as Defendant’s Exhibit No. 5.) 

By Mr. Howder: 

Q. Now, Mr. Yasmer, as I understand, with the reading 
of those letters which have just been offered in evidence, 
that terminated your connection as representing Mrs. 

91 Moran? A. Well, naturally, Mr. Offutt took over 
from then on, that is, about the case pending, and I 

even discussed the law involved. I told him about the con¬ 
tentions on the other side, especially Mr. Magee, and that 
I had gone into the law very thoroughly, and I was dis¬ 
charged from the case. I explained the case, the present 
status, expecting him to go on. 
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Mr. Howder: That is all the questions I have. 

The Court: Is there anything further? 

Mr. Ginberg: Yes, I would like to offer into evidence the 
letter of January 9. Is there any objection? 

Mr. Howder: I simply w’ant to object on the ground that 
I do not follow the relevancy. 

Mr. Ginberg: I will explain it. I would like to ask Mr. 
Yasmer one question. 

Redirect Examination 

By Mr. Ginberg: 

Q. Mr. Yasmer, during the period of time you were han¬ 
dling the case since the record shows it ran from 1943; do 
you recall, or have any knowledge of any agreement you 
had wdth the defendant of having this decree modified, or 
set aside, or modified in any way? A. No, I was not con¬ 
cerned with any such. 

Q. You didn’t have any information or knowledge that 
any such action was taken, is that correct? A. Yes. 
92 Q. And you were talking and acting for the plain¬ 
tiff during that period of time, is that correct? A. 
That is right. 

Mr. Ginberg: That is all I have to ask Mr. Yasmer. Do 
you have any further questions ? 

Mr. Howder: Aren’t you going to submit that letter? 
I want to ask one question if I may. 

Recross Examination 

By Mr. Howder: 

Q. Mr. Yasmer, you testified, I believe, didn’t you, that 
during the course of that conversation with Mr. Moran one 
of the things was that he protested or contested the legality 
of this contract? A. Yes, he did. I remember that. I was 
most interested in that. He just took up the attitude of his 
lawyers. Oh, yes, he did. He protested very strenuously, 
not so much the legality; he touched on the thought or the 
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fairness of it, when they were married such a short time. 
He brought that up all the time. 

Mr. Howder: That is all. 

The Court: Any other questions? 

Mr. Ginberg: That is all I have at this time on the mo¬ 
tion. 

I will have to ask you to stay in court a while, Mr. Yas- 
mer. 

93 (Witness excused.) 

Mr. Ginberg: If the Court please, I want to offer in evi¬ 
dence letter dated January 9, 1943, addressed to Carlton 
F. Aim, at that time associated with Mr. Offutt, who is now 
hack in the Navy. 

Do you concede that is Mr. King’s signature? 

Mr. Howder: Oh, yes; Mr. King is here, and I don’t 
question it. 

Mr. Ginberg: I offer that in evidence. 

The Court: All right, let that be marked. It will be a 
plaintiff’s exhibit. 

Mr. Ginberg: Plaintiff’s Exhibit No. 1. 

Mr. Howder: I object to it on the ground— 

The Court: I will have to see it. You say it is not rele¬ 
vant? Objection overruled. Received. 

(Thereupon letter dated January 9, 1943 written by Mr. 
Preston King was by the Court received in evidence as 
Plaintiff’s Exhibit No. 1.) 

94 The Court: The Court will rule against you on 
the defense of laches. That makes it appropriate, I 

suppose, for the Court to rule upon the motion seeking to 
make the agreement part of the decree. That motion will 
be sustained. 

*♦*•**•*## 

95 The Court: The Court thinks that suits filed in the 
Municipal Court have a direct application by reason 

of the agreement. Now, these proceedings were had, I be¬ 
lieve most of them, in 1943, so then on March 8, 1944, the 
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plaintiff did proceed in this Court to require the filing of 
the agreement, and on April 18, 1944 Judge Goldsborough 
signed an order sustaining the motion to require filing of 
agreement, so I think on this question of laches the motion 
will be sustained. 

Mr. Ginberg: Now, if Your Honor please, my other mo¬ 
tion is to have the Court decree a default from the time 
of the last payment in December, 1940, to the present time 
and that we may have judgment on that amount. I think 
there is enough in the record from Mr. Yasmer that 

96 that was the date of the last payment, although I can 
proceed to offer further testimony if there is any 

question. 

The Court: Does the testimony show the amount of 
arrears? 

Mr. Ginberg: That would be by computation. I suppose 
I let Mrs. Picillo testify on that. 

Will you take the stand? 

Thereupon—Mrs. Mary Picillo the plaintiff herein, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Ginberg: 

Q. Mrs. Picillo, you are the plaintiff in this action? A. 
Yes. 

Q. Where do you reside, Mrs. Picillo? A. 2604 14th 
Street, Northwest. 

Q. Raise your voice a little, please. Are the same Mary 
Picillo who was married to Mr. Moran, the defendant in 
this case? A. Yes, it is. 

Q. Do you recall entering into an agreement with him 
about, during March, 1939? A. Yes. 

Q. Adjusting your property rights? A. Yes. 

97 Q. And fixing a settlement, and so forth. 

Now, when was the last time that you received any 
payment under the contract with respect to the monthly 
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payments that Mr. Moran was supposed to make? A. De¬ 
cember, 1940. 

Q. Have you received any payments since then? A. No. 

Q. I have particularly in mind, Mrs. Picillo, the first 
paragraph, the second sentence, which reads: 

“The party of the second part,” who is Mr. Moran, “will 
pay in addition”—I am sorry, strike that. 

The first sentence, paragraph 1, which reads: 

“That party of the second part will pay to party of the 
first part the sum of $50 per month for her support and 
maintenance beginning on the 15th day of March, 1939, and 
payable on the 15th day of each month thereafter. Such 
monthly payments to continue until the death of either of 
the parties hereto or until the remarriage of party of the 
first part.” 

Have you remarried, Mrs. Picillo? A. No, I have not. 

Q. And you say the last payment you received under 
that was December, 1940? A. That’s right. 

Mr. Ginberg: That is all I have to offer. 

98 Cross Examination 
By Mr. Howder: 

Q. Mrs. Picillo, when did you marry Mr. Moran? A. On 
the 21st of December, 1936. 

Q. Had you been married prior to that time? 

Mr. Ginberg: I object to that, if the Court please, as 
being outside the scope of the direct examination. The only 
purpose of putting this lady on was to fix the amount of 
arrears. 

The Court: Sustained. 

Mr. Howder: If Your Honor please, may I make the 
witness my witness for the purpose of that question? 

The Court: Well, finish your cross examination first 
and then make her your witness if you wish. 

Mr. Howder: As far as the amount is concerned I have 
no questions on the amount. 

The Court: All right, then, you may make her your wit¬ 
ness. 



44 


Testimony for Defendant 
By Mr. Howder: 

Q. Will you, Mrs. Picillo, tell us when you married Mr. 
Moran in ’36? A. I married Mr. Moran on December 21, 
1936. 

Q. Were you married prior to the time you married Mr. 
Moran? A. No, I was widow. 

99 Q. But you had been married? A. Yes. 

Q. And have you had any children by the prior 
marriage? A. Which marriage? 

Q. The first marriage? A. Yes, sir. 

Q. How many children did you have? A. Four. 

Q. And after you married Mr. Moran you folks lived 
together in the same house, didn’t you? A. Yes, sir. 

Q. And did your children live with you? A. Yes. 

Mr. Ginberg: Just a minute, for the purpose of the rec¬ 
ord and for my own information I would like to know the 
purpose of this line of inquiry on the motion now before 
the Court. 

The Court: The Court did not hear any objection. 

Mr. Ginberg: I object to the line of testimony, but I will 
wait until the next question, and I ask to enter my objec¬ 
tion to it. 

By Mr. Howder: 

Q. Mrs. Picillo, who furnished the means of support for 
your household while you and Mr. Moran lived together 
as man and wife? 

Mr. Ginberg: I object to the question. 

100 The Court: Sustained. 

Mr. Howder: If Your Honor please, may I state 
for the record my purpose of these questions, that this is a 
suit in equity to enforce a contract in equity, and I want to 
bring out all the facts in the case to the Court will be able 
to render a judgment on the equity in the case. 

The Court: That will make your position plain for the 
record. 
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Mr. Howder: And, therefore, I offered the line of ques¬ 
tions to make some sort of offer of proof for the record. 

The Court: I sustain the objection. 

By Mr. Howder: 

Q. Now, Mrs. Picillo, there came a time when you and 
your husband separated, didn’t there, before the annulment 
suit was filed? 

Mr. Ginberg: I object to that question, if Your Honor 
please. 

The Court: Sustained. 

Mr. Howder: I make the same offer. 

The Court: Very well. Proceed. 

By Mr. Howder: 

Q. Mrs. Picillo, did your husband make any monthly pay¬ 
ments to you before this contract in question here was 
signed ? 

Mr. Ginberg: I object to that, if Your Honor please. 

The Court: Sustained. 

101 Mr. Howder: The same position, if Your Honor 

please. 

By Mr. Howder: 

Q. Now, Mrs. Picillo, when did you first go to Mr. Yas- 
mer? 

Mr. Ginberg: I object to that question, if Your Honor 
please. 

Mr. Howder: I was going to ask the same sort. 

By Mr. Howder: 

Q. Mrs. Picillo, did there come a time when you retained 
Mr. Yasmer as your counsel? 

Mr. Ginberg: I object, if Your Honor please. 

The Court: Did there come a time what? 

Mr. Howder: When she retained Mr. Yasmer to repre¬ 
sent her in this proceeding. 

The Court: The objection is sustained. 
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By Mr. Howder: 

Q. Mrs. Picillo, who represented you in the proceeding, 
Civil Action 2152 in this Court ? 

Mr. Ginberg: I object to that, and I might say here, if 
Your Honor please, that the record shows that. 

The Court: Sustained. 

Mr. Howder: The same request. 

By Mr. Howder: 

Q. Mrs. Picillo, you testified, did you not, that you signed 
this contract which is now the subject matter of this 

102 proceeding! A. Yes. 

Q. And will you tell us how that contract was en¬ 
tered into! 

Mr. Ginberg: I object to that, if the Court please. 

The Court: Sustained. 

Mr. Howder: Same exception. If Your Honor please, 
for the purpose of the record, I want to show also—my 
theory now is to show by parole testimony the circum¬ 
stances leading up to and the reason for the entering into 
of this contract, and I would like to be heard on that. 

The Court: I will hear you. 

Mr. Howder: I would like to call Your Honor’s atten¬ 
tion to the case of Cronan v. Cronan in 46 D. C. Appeals, 
page 343. 

The Court: I think we will take a five-minute recess. 

(Thereupon a short recess -was had.) 

The Court: Now, Mr. Howder, I will hear you. 

Mr. Howder: If Your Honor please, this case of Cronan 
v. Cronan, which I cited just prior to the recess, is author¬ 
ity for the questions I intend to ask, and that case holds 
that a contract between the parties who at the time of exe¬ 
cution were husband and wife, whereby the husband, in 
consideration of being relieved of all obligations against 
plaintiff, and the payment of a specified sum per month, and 
to assume and pay an existing mortgage and encum- 

103 brance on real estate owned by her, is illegal, and if 
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it is shown by parole evidence that the husband was in¬ 
duced to sign it by promise on the wife’s part to procure 
a divorce from him— 

The Court: Induced by the wife to what? 

Mr. Howder: If it is shown by parole evidence that the 
husband was induced to sign it by the promise on the wife’s 
part to procure a divorce from him, and that is what I am 
trying to get into at this time. 

Now, Your Honor, for my benefit, as I understand the 
situation now, this contract has been made a part of the 
Court’s decree, not passing on its validity or its intent, but 
merely because it should have been done back at that time 
and, therefore, the plaintiff is not precluded from doing 
now what she should have done back in 1940, but leaves 
open any question we have of whether or not the Court 
has jurisdiction to make that contract part of the decree, 
because we did not offer any testimony on that feature, and 
so the case stands now as if it were back in 1940, as far as 
that is concerned, and that is the reason I am now pro¬ 
pounding questions to the plaintiff, and have made her my 
witness for that purpose, because I am now talking about 
two things; one is the jurisdiction of the Court to make an 
agreement such as this part of the record in an annulment 
suit, and in order to do that I want to develop such testi¬ 
mony as will show, first, that this maintenance agree- 
104 ment is not a proper settlement, and, secondly, to 
bring out evidence of this contract that it was en¬ 
tered into for the purpose of inducing the wife to go ahead 
with the annulment suit, although she had grounds for it, 
and our theory is that she wouldn’t want to do anything 
about it because she was already getting money from Mr. 
Moran, unless it was for the purpose of securing her pay¬ 
ments after the decree was signed, and I say this case of 
Cronan v. Cronan sustains my theory on the law to show 
the real purpose of this contract; in the first place as to its 
validity and, secondly, I think it is relevant to interpret 
this contract as to whether or not it is a property settlement 
or whether it is a maintenance agreement, or both. 
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The Court: Isn’t that res judicata at the trial of the 
case? 

Mr. Howder: That may be, Your Honor, but I do not 
believe it becomes res judicata for two reasons because, first, 
the question of jurisdiction is open at any time, and we are 
now raising directly the question of jurisdiction, and if 
our position is correct, and I believe it is sustained in the 
case of Payne v. Payne, 54 Appeals, the Court has no juris¬ 
diction to order payment in an annulment proceeding and, 
secondly, I think it is fairly well established that even if 
the Court did have a right to make this contract part of the 
decree, it could at any time review it to see that it was not 
procured by fraud on the Court, so to speak. I am 
105 not criticizing anybody, so to speak, but it was not 
before the Court at the time the Court acted, and I 
feel an Equity Court has a right under our Code in a do¬ 
mestic case like this, that an Equity Court may review its 
action at any time to show that it was not induced by 
a withholding of information that should have properly 
been given to the Court, and those are the two major points 
on which we are now predicating our case. 

Of course, we do not want to abandon our point also that 
in the event of these other points being overruled, she is 
still guilty of laches, and so I am trying to keep the record 
clear, and for the same reason what our position is, and I 
think it is sustained by the case of Cronan v. Cronan, and I 
believe the Code, Title 13, Section 413—I had better give 
vou the exact section there— 

w 

Mr. Ginberg: Is that about the property settlement in 
an annulment case? 

Mr. Howder: No. I have it right here before me, if 
Your Honor please; it is Title 16, Section 413 of the 1940 
Code, provides that after a decree for alimony providing 
for the care and custody of children, the case shall be con¬ 
sidered open for any respect, and I believe in addition to 
that that the general law is an equity decree such as this 
would be open and that the Court could review its action; 
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in fact, I have a couple of cases right on that point, that if 
a contract is part of a decree and becomes merged 

106 in the decree it becomes final unless it is shown that 
it was based on fraud, and I might say that there are 

many cases in the books on these contracts where a hus¬ 
band wants to get free from his wife, or the wife wants to 
get free from her husband, and the law, generally stated, is 
that a contract entered into under those conditions is in¬ 
valid even though there are other good and valid considera¬ 
tions in support of the contract, so I believe under the law 
we should be permitted to show all the facts and circum¬ 
stances. 

I might add this one further thought and I will be 
through; as I said before, this is an equity proceeding, and 
even if Your Honor should rule against us you should be 
advised of what my point is in this case. 

The Court: I think you have made very plain for the 
record your position. The Court will adhere to the ruling 
heretofore made. 

Mr. Ginberg: That is all we have on the default, if Your 
Honor please. 

Mr. Howder: Mr. Moran, will you take the stand? 

Thereupon— John E. Moran, the defendant herein, being 
called as a witness for and in his own behalf, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Howder: 

Q. Mr. Moran, would you state your full name, 

107 please? A. State my name? 

Q. Yes. A. John Edward Moran. 

Q. Where do you live, Mr. Moran? A. 4413 River Road. 
Q. Are you married at the present time, Mr. Moran? A. 
Yes. 

Q. Did there come a time when you were married to the 
plaintiff in this case, Mary Picillo? A. Yes. 
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Q. When did you marry her, Mr. Moran? A. I think De¬ 
cember 21, 1936. 

Q. And after you married her were there any children 
born of that marriage? A. Any what? 

Q. Did you have any children? A. No, I had no chil¬ 
dren. 

Q. Did Mrs. Picillo have any children allegedly by 
another marriage? A. Yes, sir. 

Q. And following your marriage to Mrs. Moran, now 
Mrs. Picillo, did you and she live in the same house? A. 
Yes. 

Q. And who lived there with you as members of 
108 the household? A. Mrs. Moran and myself. 

Q. Speak up, please. A. The four children and us 

two. 

Q. The four children and you two, and when you say you 
two, you mean yourself and Mrs. Moran? A. Yes. 

Mr. Ginberg: At this time I wish to enter an objection 
that any of this testimony is immaterial before Your 
Honor at this time. 

The Court: When another question comes in interpose 
your objection. 

By Mr. Howder: 

Q. Mr. Moran, did there come a time when you and your 
wife at that time, Mary Picillo, separated? A. Yes, sir. 

Mr. Ginberg: I object, if your Honor please. 

The Court: Sustained. 

By Mr. Howder: 

Q. And when did you separate, Mr. Moran? 

Mr. Ginberg: I object. 

The Court: Sustained. 

Mr. Howder: I want, if Your Honor please, for the rec¬ 
ord to ask these questions. 
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By Mr. Howder: 

Q. And after you separated, Mr. Moran, did you 

109 pay Mary Picillo any money? A. Yes. 

Mr. Ginberg: I object, if the Court please. 

The Court: Sustained. 

By Mr. Howder: 

Q. And after you separated did there come a time when 
there was some discussion between you and Mary Picillo 
pertinent to an annulment? 

Mr. Ginsberg: I object to that, if the Court please. 

The Court: Sustained. 

By Mr. Howder: 

Q. Following that termination did you go to the office 
of an attorney for Mary Picillo? 

Mr. Ginsberg: I object. 

The Court: Sustained. 

By Mr. Howder: 

Q. And after you went to the office of Mary Picillo’s at¬ 
torney did you enter into an agreement— 

Mr. Ginsberg (interposing): I object. 

By Mr. Howder: 

Q. When I say agreement— 

The Court: The agreement in question. He may answer. 
You may answer. 

The Witness: Yes. 

The Court: I think he said that. 

110 By Mr. Howder: 

Q. And by that agreement, Mr. Moran, I mean 
the agreement that is being sued on in this action? A. Yes. 

Q. Will you tell us, Mr. Moran, the circumstances under 
which you entered into that agreement? 

Mr. Ginsberg: I object to that,Your Honor. 

The Court: Sustained. 
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By Mr. Howder: 

Q. Mr. Moran, did you have any conversation with Mrs. 
Picillo’s lawyer, Mr. Yasmer, concerning the signing of 
that agreement? 

Mr. Ginsberg: I object, if Your Honor please. 

The Court: Sustained. 

By Mr. Howder: 

Mr. Moran, were you willing to sign this agreement? A. 
I wasn’t very willing, no. I didn’t want to do it, but it 
was the only way she would go through with the suit for 
annulment. 

Q. Will you speak up a little louder, please? A. I said 
I didn’t want to do it, but it was the only way she would 
go through with the suit for annulment. 

Mr. Ginsberg: I move to strike it out, if Your Honor 
please, as being irrelevant. 

The Court: It may go out. 

Ill Mr. Howder: Will Your Honor excuse me a 
moment, please? 

The Court: Yes. 

Mr. Howder: If Your Honor please, at this point I want 
to also bring out to the Court before I ask further ques¬ 
tions along that line, that the plaintiff herself filed an affi¬ 
davit in the case in which she states the purpose for which 
she signed this contract, and I think Mr. Ginsberg also in 
his opening statement at the beginning of this case stated 
that she had signed this contract not as a maintenance con¬ 
tract but as a property settlement because Mr. Moran was 
the owner of several pieces of property, and in order to 
get her to release her dower interest in this property signed 
this contract. 

I want to ask questions along that line. 

The Court: I would prefer if you would just make the 
proffer of proof. 

Mr. Howder: That is what I want to do, but I just wanted 
to make that statement. 

The Court: Yes. 
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By Mr. Howder: 

Q. Mr. Moran, at the time you entered into this contract 
which is now the subject matter of this suit, would you tell 
us what, .if any, interest you had in any real estate in the 
District of Columbia? 

Mr. Ginsberg: I object. 

The Court: Objection sustained. 

112 By Mr. Howder: 

Q. Mr. Moran, after you signed this contract with 
the plaintiff did you make some payments pursuant to that 
contract? A. Yes. 

Q. And when did you stop making those payments? A. 
I stopped in December, 1940. 

Q. Will you tell us, sir, please, why you stopped making 
those payments? 

Mr. Ginsberg: I object, if Your Honor please. 

The Court: Sustained. 

Mr. Howder: I just want to ask one further question, if 
Your Honor please; I may have asked it but I want to be 
sure. 

By Mr. Howder: 

Q. Mr. Moran, will you tell us why you entered into this 
contract? 

Mr. Ginsberg: I object. 

The Court: Sustained. 

Mr. Howder: That is all. 

The Court: You may step down. 

(Witness excused.) 

Mr. Howder: Mr. King, will you take the stand, please? 

Thereupon— Preston C. King, Jr. was called as a 

113 witness for and in behalf of the defendant, being 
first duly sworn, was examined and testified as 

follows: 
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Direct examination 

By Mr. Howder: 

Mr. King, will you state your full name? A. Preston C. 
King, Jr. 

Mr. King, are you a member of the bar of this Court? 
A. I am. 

Q. During the course of your practice did you represent 
the defendant, Mr. Moran? A. I did. 

Q. During the course of your representation of him did 
you represent him in the annulment suit or his Civil Action 
No. 2152 in this Court? A. Yes, sir. 

Q. And what was the result of that action? A. I think 
the file shows that Mr. Justice Goldsborough— 

Mr. Ginsberg (interposing): Just a minute, I think the 
record shows for itself. 

By Mr. Howder: 

Q. Was there a decree of annulment? 

Mr. Ginsberg: I object. 

The Court: Sustained. 

By Mr. Howder: 

Q. And also in connection with the annulment suit, Mr. 

King, was there a contract entered into between Mr. 
114 and Mrs. Moran? 

Mr. Ginsberg: I object, if Your Honor please. 

The Court: Sustained. 

By Mr. Howder: 

Q. The contract was entered into between them, was it 
not? 

The Court: He may answer that. 

The Witness: Yes, it was. 

By Mr. Howder: 

Q. Now, will you tell us, Mr. King, the circumstances 
under which the contract was entered into? 
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Mr. Ginsberg: I object, if the Court please. 

The Court: Sustained. 

Mr. Howder: If Your Honor please, I want this further 
statement in the record; I am trying to show by this wit¬ 
ness that the contract was entered into for the purpose of 
inducing the plaintiff in the annulment suit to proceed with 
that suit, even though she had grounds for it, and also to 
show that the purpose of this contract was to secure main¬ 
tenance and support to the plaintiff and not a property 
settlement! 

The Court: Yes. 

Mr. Howder: That is all. 

Mr. Ginsberg: I have no questions. 

The Court: I guess that is all. 
#*•••**••« 

120 The Court: The Court thinks there is nothing left 
for the Court to do except to overrule the defend¬ 
ant’s motion to vacate that part of the original decree of 
annulment of the marriage to vacate the judgment sustain¬ 
ing motion to file the agreement, and to allow the plain¬ 
tiff’s motion for judgment in default and for a money 
judgment. 

The Court thinks that these parties put themselves in 
their own position and there isn’t anything to be done now 
except to enforce it, so the amount of the award will be 
computed upon the terms of the contract. 

Mr. Ginsberg: If the Court please, in the last month I 
had prepared it, but now I will have to change it, and I 
think it would be best to re-type it so there won’t be 

121 any error, and present it tomorrow. 

The Court: Yes, and present it to other counsel. 

Mr. Howder: If Your Honor please, I should like to have 
an exception. 

The Court: You are entitled to one as a matter of law. 

**••••#••• 
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EXHIBITS 

Defendant’s Exhibit No. 1 

32 Deft. 1 

395687 

Mary M. Moran 
vs. 

Jno. E. Moran 

Dec 20 1940 no app. 

No aff. M 

Franklyn Yasmer—P 

33 Filed Dec 6 11:16 AM ’40 

In The Municipal Court of the District of Columbia 
Mary M. Moran 

2406 14th Street, N. W., Washington, D. C., Plaintiff , 

v. 

John E. Moran, 

4413 River Road, N. W., Washington, D. C., Defendant. 

Bill of Particulars 

The plaintiff Mary M. Moran sues the defendant, John 
E. Moran for $383.00 which he owes the plaintiff according 
to the terms of a certain written agreement under seal 
entered into between said parties under date of March 1, 
1939. 

That paragraph 4 of said agreement reads as follows, 
“The party of the second part (the defendant herein) 
acknowledges his indebtedness to party of the first part 
(the plaintiff herein) in the sum of $383.00 for money ad¬ 
vanced. Party of the second part agrees to pay said sum 
to party of the first part within one year from November 
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1939 in such monthly payments as party of the second part 
shall determine”. 

The defendant has failed to pay any part of same and 
the entire sum is now due to plaintiff. 

Wherefore there is now due plaintiff the sum of $383.00 
and Court costs. 

/s/ Franklyn Yasmer 
Fra.nkl.yn Yasmer, 

Attorney for Plaintiff . 

503 F Street, N. W., 
Washington, D. C. 

Defendant’s Exhibit No. 2 

34 Deft. 2 

399833 

Mary M. Moran 
vs. 

John E. Moran 

May 14 41 Cont. May 21 D 
No app. 

May 21 1941 Cont. May 29 D 
May 29 1941 No appearance 
Dec 8 1941 Cont. Dec. 15 P con 
Dec. 15 1941 Cont. Jan. 7 P con 
Jan. 7 1942 Cont. Jan. 22 P con 
Jan 22 1942 Cont. Jan. 29 P con 
Jan. 29 Cont. Feb. 6 P con 
Feb. 6 Cont. Feb. 19 P 
No app. 

Feb. 19 1942 No appearance 
Daniel J. Anderson D 
Franklyn Yasmer P 
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35 Filed Apr 28 10:19 AM ’41 

In The Municipal Court of the District of Columbia 

No. 

Mary M. Moran 

2406 14th Street, N. W., Washington, D. C., Plaintiff , 

v. 

John E. Moran, 

4413 River Road, N. W., Washington, D. C., Defendant. 

Bill of Particulars 

The plaintiff, Mary M. Moran, sues the defendant, John 
E. Moran, for the sum of $200.00 which he now owes the 
plaintiff according to the terms of a certain written agree¬ 
ment under seal entered into between said parties under 
date of March 1, 1930. 

That under the terms of this agreement, (provision one) 
the defendant agreed to pay the plaintiff the sum of $50.00 
per month for her support and maintenance on the 15th 
day of each and every month. 

That defendant has failed to pay the plaintiff for the 
following months: 

January 15, 1941—$50.00 

February 15, 1941— 50.00 

March 15, 1941— 50.00 

April 15, 1941— 50.00 

Wherefore there is now due the plaintiff from the de¬ 
fendant the sum of $200.00 and Court costs. 

Franklyn Yasmer 
Franklyn Yasmer, 

Attorney for Plaintiff. 

808 Edmonds Building 
Washington, D. C. 

• • * • • • # • • • 
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Defendant’s Exhibit No. 3 

36 Deft. 3 

A18-057 

Mary M. Moran 
vs. 

John E. Moran 

Apr 28 1943 Cont. May 5 P 
May 5 1943 No App 
F. Yasmer C 

37 Filed Apr 13 12:52 PM ’43 

In The Municipal Court of the District of Columbia 
Civil Division 

No. 

Mary M. Moran 

2406 14th Street, N. W., Washington, D. C., Plaintiff, 

v. 

John E. Moran, 

4413 River Road, N. W., Washington, D. C., Defendant. 

Complaint 

The Plaintiff, Mary M. Moran, sues the Defendant, John 
E. Moran, for the sum of Thirteen Hundred and Fifty 
($1350.00) Dollars which he now owes the Plaintiff accord¬ 
ing to the term of a certain written agreement under seal 
entered into between said parties under date of March 3, 
1939, and also in accordance with the provisions of a Decree 
of the District Court of the United States for the District 
of Columbia entered on March 29, 1940. 

That under the terms of this agreement, (Provision 
One) and said Decree of said Court, the Defendant agreed 
to pay the Plaintiff the sum of Fifty ($50.00) Dollars per 
month for her support and maintenance and in a final set- 
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tlement of their property rights, on the 15th day of each 
and every month. 

That Defendant has failed and refused to pay the Plain¬ 
tiff for the following period. 

January 15,1941 to January 15,1943, 24 months, $1200.00 
January 15,1943 to April 15, 1943, 3 months, $150.00 
Wherefor there is now due and owing the Plaintiff from 
the Defendant the sum of Thirteen Hundred and Fifty 
($1350.00) Dollars with interest at the rate of 6%, exclusive 
of all setoffs and just grounds of defense, besides Court 
costs. 

Franklyn Yasmer 
Franklyn Yasmer 
704 Edmonds Building 
Washington, D. C. 
Attorney for Plaintiff 

##**••##•• 
Defendant’s Exhibit No. 4 

38 Deft. 4 

April 28, 1943 

Mrs. Mary M. Piscillo 
2406 14th Street, N. W. 

Washington, D. C. 

Dear Mrs. Piscillo: 

Mr. Moran has offered me the sum of $1000.00 in settle¬ 
ment of your claim for support. His terms are $500.00 
cash to be paid at once and the balance of $500.00 to be 
paid in 24 equal payments monthly. 

Will you let me know whether or not this offer is accept¬ 
able to you. 
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I have continued the case in Court, which I had filed 
before receiving your letter of April 15, 1943, until May 5, 
1943. 

I await hearing from you. 

Very truly yours, 

Franklyn Yasmer 

FY/h 

**••••••♦• 

Defendant’s Exhibit No. 5 

39 Deft. 5 

C. A. 2152 June 2, 1943 

Mr. Dorsey K. Offutt, 

Attorney at Law 
Woodward Building 
Washington, D. C. 

Dear Mr. Offutt: 

I have talked to you now several times about the case of 
Mary Moran v. John Moran, with reference to the offer of 
settlement that Mr. Moran is willing to make. He has 
called me, asking that I advise him if we will accept his 
terms. Up to this time I have been unable to get a definite 
answer from either you or Mrs. Moran (Piscillo). 

I believe it will best serve the interests of Mrs. Moran 
if either you or she will advise me if she wishes to go to 
trial or to make a settlement in the matter. Will you please 
advise me? 

Very truly yours, 

Franklyn Yasmer 

Copy to: 

Mrs. M. Piscillo 
FY/lf 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9387 


JOHN E. MORAN, Appellant 
v. 

MARY M. PICILLO (MORAN), Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Counter-Statement of the Case 

Appellee (hereafter referred to as plaintiff) filed an ac¬ 
tion on March 24, 1939, for annulment of marriage on the 
ground of impotency existing at the time of the marriage 
(Appellant’s App. 2). Appellant (hereafter referred to as 
defendant) appeared and filed an answer through an attor¬ 
ney employed by him (Appellant’s App. 5). A judgment 
annuling the marriage was granted on March 20, 1940. An 
agreement entered into between plaintiff and defendant on 
March 1, 1939, was made a part of the judgment granting 
the annulment (Appellant’s App. 5, 9, 10, 11). No appeal 
was taken from the judgment or any part thereof. This 
appeal involves the correctness of the action of the Dis¬ 
trict Court below in granting a judgment for installments 
in default under the terms of the agreement as will be 
more fully stated. 
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The agreement made a part of the judgment purported 
to settle the property rights of the parties and to settle 
the obligation of the defendant to the plaintiff for support 
and maintenance (Appellant’s App. 8). Under the terms 
of the agreement, the plaintiff released to the defendant 
her dower interest in one parcel of real estate owned by 
defendant and conveyed to the defendant her interest in 
other valuable real estate located at 4413 River Road, 
northwest, in the District of Columbia owned by plaintiff 
and defendant as tenants by the entireties. Defendant 
agreed under the agreement to pay to the plaintiff the sum 
of $50.00 per month until the death of either party or un¬ 
til the remarriage of the plaintiff. The agreement fur¬ 
ther provided (Appellant’s App. 9, 10, 11): 

This agreement shall finally fix and determine the 
property rights and obligations for monthly support 
between the parties hereto regardless of the institut¬ 
ing and outcome of any litigation affecting the mar¬ 
ital status of the parties. (Italics supplied.) 

Following the execution of the agreement, defendant 
made payments provided for by the contract until Decem¬ 
ber, 1940, and he has been in default since. Plaintiff 
caused three suits to be filed against defendant in the Muni¬ 
cipal Court of the District of Columbia alleging default 
under the terms of the agreement. The first suit was filed 
on December 6, 1940, the second on April 2S, 1941, and the 
third on April 13, 1943 (Appellant’s App. 56, 57, 59, 60). 
The first of these actions was paid by defendant. The 
second was continued a number of times without final ac¬ 
tion being taken (Appellant’s App. 31, 32, 57). The latter 
suit was abandoned, and the action of April 13, 1943 em¬ 
braced all installments in arrears. Efforts to settle the 
case were unsuccessful; no answer to the action was filed 
bv defendant and the case was not brought to trial bv 
either party. Plaintiff in the course of time obtained new 


3 


counsel and the third action in the Municipal Court was al¬ 
so abandoned (Appellant’s App. 34, 59, 60, 61). 

The Judgment for annulment in the District Court re¬ 
cited that the original agreement was annexed to the de¬ 
cree but for some unknown reason the original agreement 
was not made part of the decree or it became detached 
from the Court records. Plaintiff on March 6, 1944, filed 
a motion in the annulment proceedings to require the de¬ 
fendant to file a copy of the agreement recited to be a part 
of the decree (Appellant’s App. 6). On April 18, 1944, 
the defendant was ordered by the District Court to forth¬ 
with file a copy of the agreement (Appellant’s App. 7). 
The defendant failed or refused to comply with the order 
of the Court. On January 7, 1946, plaintiff filed a motion 
requesting leave to file a copy of' the agreement as part of 
the judgment of the Court. Defendant filed objections to 
the motion and on his own behalf filed a motion to vacate 
so much of the judgment of March 20, 1940, as made the 
agreement a part of the judgment and further moved to 
set aside the order of April 18, 1944 requiring the filing of 
a copy of the agreement (Appellant’s App. 11). Plaintiff 
on March 18, 1946, filed an additional motion to adjudge 
the defendant in default under the agreement and for a 
money judgment for the installments in arrears (Appel¬ 
lant’s App. 14). The three motions were consolidated for 
hearing before Justice Letts and evidence was taken on 
factual matters alleged in the respective motions. 

After hearing, the lower court adjudged the defendant 
to be in default under the terms of the agreement and 
granted a judgment for the sum in arrears. The defend¬ 
ant’s motion to strike the agreement from the decree w-as 
overruled (Appellant’s App. 17, 18, 19). 
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Questions of Law and Fact Raised by Defendant 
in the District Court Below 

At the hearing on the motions before Justice Letts, the 
defendant raised two points of law and one of fact. De¬ 
fendant contended (1) that the Court had no jurisdiction 
to order alimony payments in an annulment suit, (2) that 
the contract between the parties was void for reason that 
the defendant had induced the plaintiff to enter into the 
agreement so that she would proceed with the annulment 
proceedings, and (3) that the plaintiff was guilty of laches 
and should not be permitted to have the agreement en¬ 
forced (Appellant’s App. 25, 26, 47). 

In his findings of fact and conclusions of law, the trial 
justice found in favor of the plaintiff on the factual issue 
of laches. As to the matters of law, the Court found that 
the defendant was represented by counsel employed by him 
at the time of the hearing on the annulment action and that 
no appeal was taken from the decree of March 20, 1940 
and the defendant had not taken any action to modify or 
to set aside the terms of the decree until the motion made 
in March of 1946. The Court concluded that the decree 
of March 20, 1940 was res judicata to the alleged invalidity 
of the agreement of March 3, 1939 and that the defendant 
was barred by the passing of time and by laches from hav¬ 
ing the record opened to establish that the agreement was 
fraudulently obtained by defendant (Appellant’s App. 19). 

Any contention of adequate remedy at law or of cases 
pending in the Municipal Court for the District of Colum- 
bia is raised for the first time on appeal. There having 
been no prior occasion to present any reply to the new mat¬ 
ters raised in appellant’s brief, the plaintiff at her first 
available opportunity denies that she concedes or has 
ever conceded that the agreement was entered into for the 
purpose of procuring an annulment of the marriage; she 
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denies.that any eases are pending on the agreement; and 
she denies that she exercised any remedy at law which 
barred her from maintaining the remedy of which she 
availed herself in the District Court. 

Summary of Argument 

The trial Justice found as a fact that the plaintiff was 
not guilty of laches in enforcing the agreement (Appel¬ 
lant’s App. 19). Defendant on appeal makes no point of 
error to this finding. Accordingly, the correctness of the 
finding of the Court on the point is deemed to be conceded 
by defendant. 

1. The defendant's motion to strike part of the judg¬ 
ment could not be granted for reason that the motion was 
not seasonably filed. Defendant’s motion was filed some 
six years after the judgment was entered and no reason 
or explanation was offered for the delay. Under local and 
Federal Rules of Civil Procedure, the District Court was 
without power to grant the relief requested. 

2. Defendant was barred by laches in waiting six years 
before applying to have the record opened to question the 
judgment. 

3. Defendant was barred to claim equitable relief by 
reason of his own conduct: (1) the defendant failed for 
over five years to pay any of the installments provided for 
by the agreement made part of the decree; (2) defendant 
failed to comply with the Court’s order of April 18, 1944; 
(3) defendant obtained the benefits of the agreement be¬ 
tween him and plaintiff and seeks to avoid the responsibili¬ 
ties of the agreement but to retain the benefits. 

4. The defendant could have raised any point as to the 
invalidity of the agreement at the time of trial or by way 
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of appeal. The judgment is res judicata of the validity of 
the agreement made part of the decree. 

5. The Court did not exceed its jurisdiction in making 
the agreement part of the judgment. The payment of 
monthly installments called for in the agreement was the 
act of the defendant and not an order of the Court. The 
agreement is valid and subsisting. The defendant ratified 
the agreement and recognized that it should be part of the 
judgment. 

6. The procedure to adjudge the defendant in default 
under the agreement and for a money judgment for the 
installments in arrears was proper. 

1 

The defendant’s motion to strike part of the judgment 
could not be granted for reason that the motion was not 
seasonably filed. The motion was filed some six years 
after the judgment was entered and no reason or explana¬ 
tion was offered for the delay. Under local and Federal 
Rules of Civil Procedure, the District Court was without 
power to grant the relief requested. 

The defendant’s motion to modify the judgment could 
not be allowed for reason that it was not seasonably 
brought. The power of the District Court below to set 
aside or to modify its judgments is fixed by Rule 60 (b) of 
the Federal Rules of Civil Procedure. This rule was con¬ 
strued in the case of Fraser v. Doing , 76 App. D. C. Ill, 
130 F. (2d) 617, wherein the Court stated: 

P. 114—“The new rules contain no provision for bills 
of review or for a complaint in the nature of a bill of 
review. But we are advised that it was the intention 
of the rule-makers to preserve the remedy formerly 
available by bill of review. This intention appears in 
the following language of Rule 60 (b): ‘This rule does 
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not limit the power of a court (1) to entertain an ac¬ 
tion to relieve a party from a judgment, order, or pro¬ 
ceeding’ 99 . 

Also, ‘‘It was regarded by the rule-makers as of suffi¬ 
cient importance to warrant the preservation of power 
in the court to use it when the occasion required. It 
is obvious that it was their purpose, by means of the 
reservation which they wrote into Rule 60 (b), merely 
to recognize a power already existing; not to create a 
new one, or to enlarge the old one.” 

See opinion of Justice Luhring, Central Hanover Bank 
<& T. Co. v. Wardman Beal Estate Properties, Inc., 31 F. 
Supp. 685. 

It is apparent that the relief requested by defendant 
was available prior to the adoption of the Federal Rules 
of Civil Procedure by a bill of review. Rule 20 of the Local 
Rules of Civil Procedure adopted by the District Court of 
the United States for the District of Columbia provides: 

No action for relief heretofore grantable by bill of 
review shall be commenced after two years from entry 
of the judgment, or more than two years after re¬ 
moval of any legal disability of a party entitled to 
bring such action. 

Defendant was represented at the trial of the annulment • 
proceedings by counsel of his own choosing. He had ac¬ 
tual knowledge that the agreement was made part of the de¬ 
cree and he chose not to take any action to have the decree 
amended. He has offered no explanation or reason why 
he has not complied with Rule 20. The rule of Court has 
the effect of law and the defendant is now barred from 
seeking relief. Murphy v. Gould, 39 App. D. C. 363, Dis¬ 
trict of Columbia v. Both, 18 App. D. C. 547, Ex parte 
Thomas, 73 App. D. C. 50, 114 F. 2d 847. 

Further, a bill of review can only search error apparent 
on the record or be based on newly discovered evidence. 
Fraser v. Doing, supra. The offer to introduce testimony 


8 


to show grounds behind the record why the judgment 
should be modified is outside the office of a bill of review. 
The time to have offered such testimony was at the trial 
of the action and in the event of an adverse verdict the 
procedure to safeguard the defendant’s rights was by ap¬ 
peal. There is no more reason now than in earlier years 
to encourage litigants to drag out litigation endlessly. See, 
Irvin v. Buick Motor Co., 8 Cir., 88 F. 2d 947, 949. 


Defendant was barred by laches in waiting six years 
before applying to have the record opened to question the 
judgment. 

The defendant was guilty of laches and could not main¬ 
tain a motion to have the agreement stricken from the 
judgment filed some six years after the entry of the judg¬ 
ment. At the trial of the action, defendant was represented 
by. able counsel and it is not contended that his interests 
were not adequately and properly protected at the trial. 
No claim is made in this appeal and none was made in the 
•Court below that it was not intended by the defendant that 
the agreement should not be made part of the judgment. 
The same subject matter was before the Court on April 
5, 1944 when the defendant was required to file a copy of 
the agreement in question. At that time, the defendant 
could have, if he chose, raised the same question which he 
now seeks to have the Court to pass upon. The defend¬ 
ant did not offer any reason or explanation in the Court 
below and none is offered here why steps had not been 
taken long before to have the agreement deleted from the 
judgment. There was no claim by the defendant in the 
Court below and none is made here of lack of knowledge 
that the agreement was part of the judgment of the Court. 
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No effort was made at the hearing on the motions to 
explain or to excuse the lapse of time in seeking to vitiate 
the agreement. No reason is now offered to this Court 
for the delay. Under the circumstances, the defendant is 
barred by laches and the facts fall squarely within the rul¬ 
ing of this Court in Ex Parte Thomas, et at., 73 App. D. C. 
50,114 F. (2d) 847, wherein the Court stated: 

We think it should be denied for two reasons. First, 
too much time has elapsed. The final decree of affirm¬ 
ance was entered May 13, 1935 and the present steps 
were not taken until 1939. Old Equity Rule 58 and 
present Rule 43 of the District Court for the District 
of Columbia require that Bills of Review be filed within 
two years of the decree. And as no reason for the de¬ 
lay is shown, we think petitioners are likewise barred 
by laches. 

It is submitted that the appeal should be denied on the 
authority of Ex parte Thomas, supra. 

3 

Defendant was barred to claim equitable relief by rea¬ 
son of his own conduct: (1) the defendant failed for over 
five years to pay any of the installments provided for by 
the agreement made part of the decree; (2) defendant 
failed to comply with the Court's order of April 18, 1944; 
(3) defendant obtained the benefits of the agreement and 
seeks to avoid the responsibilities without restoring the 
consideration received. 

(1, 2). The defendant failed to comply with the terms 
of the agreement made part of the judgment and he has 
been in default since December, 1940. He has disobeyed 
the order of the Court of April 5, 1944 and failed or re¬ 
fused to file a copy of the agreement as directed. No ex¬ 
planation has been offered and no reason has been ad¬ 
vanced why the defendant has failed to comply with the 
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terms of the judgment or for his disobedience to the order 
of April 5, 1944. A party who has failed to comply with 
an order of Court is not accorded the benefits of equitable 
relief. See, Perkins v. Tyrer, 24 App. D. C. 447, 453: 

Before a Bill of Review can be filed the decree must 
be first obeyed and performed; and that if, as in the 
case before you, money is directed to be paid, it ought 
to be paid before the Bill of Review is filed, though it 
may afterwards be ordered to be refunded. 

Under the maxim that he who comes into equity must 
come with clean hands, a party's misconduct in respect to 
the suit may bar him from relief. See Cochran v. Bur¬ 
dick, 67 App. D. C. 87, 89 F. 2d 831. 

The defendant further urged the Court to declare the 
agreement void for reason that defendant had obtained 
the agreement for the purpose of inducing the plaintiff to 
go ahead with the annulment which she otherwise would 
not have done (Appellant's App. 25). In this connection, 
defendant on Page 10 of his brief states that an annul¬ 
ment was to be obtained by collusion between the parties. 
But at the hearing before Justice Letts, defendant's coun¬ 
sel stated in open court, “as far as I can find out, we be¬ 
lieve that the grounds of annulment were proven, although 
we were not connected with the case at that time, but I 
have checked very carefully into it and I believe that there 
were grounds for annulment at the time it was signed”. 

(3) Under the terms of the agreement, the defendant 
received from the plaintiff her dower interest in one par¬ 
cel of real estate owned by him, and plaintiff conveyed her 
interest in the real estate known as 4413 River Road, north¬ 
west to the defendant. Plaintiff and defendant had owned 
the property as tenants by the entireties and they had 
made their home there. Under the equitable maxim of he 
who seeks equity must do equity, the defendant cannot 
invoke the assistance of the Court to modify the decree 
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after he has accepted the benefits. See, Hill. v. Phelps, 8 
Cir. 101 F. 650. 

In suits to rescind contracts or to avoid other transac¬ 
tions, the moving party is required to restore benefits re¬ 
ceived and place the other party in status quo. See, Sul¬ 
livan v. Bailey, 21 App. D. C. 100, Anruipolis Co. v. Ward- 
man, 59 App. D. C. 321, 41 F. (2d) 115, 30 CJS p. 470, Mc- 
Entire v. McEntire , 107 Ohio St. 510, 140 X. E. 328. 

4 

The defendant could have raised any point as to the in¬ 
validity of the agreement at the time of trial or by way of 
appeal. The judgment is res judicata of the validity of 
the agreement made part of the decree. 

The defendant in the Court below some six years fol¬ 
lowing the trial of the action sought to open the proceed¬ 
ings to question the validity of a contract which was part 
of the subject matter of the trial in 1940. It is submitted 
that the judgment of the Court granted in 1940 is res 
judicata of any question now made to the validity of the 
contract. A judgment is conclusive to every question that 
was or might have been presented and determined at the 
time of the hearing of the action. 

A valid judgment for plaint ill is conclusive not only as 
to defenses which were set up and adjudicated, but also as 
to those which might have been raised, so that the defend¬ 
ant can neither set up such defenses in a second action or 
in further proceedings in the same action. 

Ais stated in Rothschild & Co. v. Marshall, 9 Cir., 51 F. 2d 

897, 899: 

“A court is without power to grant relief if it ap¬ 
pears that the party alleged to have been aggrieved 
could have, with proper diligence, prevented the mis¬ 
take complained of”. 



12 


- See Chicoi County Drainage Dust. v. Baxter State Bank, 
308 U. S. 371, 375, 378, 60 S. Ct. 317, 320, 84 L. Ed. 320: 

“The remaining question is simply whether respond¬ 
ents having failed to raise the question in the proceed¬ 
ing to which they were parties and in which they could 
have raised it and had it finally determined, were 
privileged to remain quiet and raise it in a subsequent 
suit. Such a view is contrary to the well-settled prin¬ 
ciple that res judicata may be pleaded as a bar, not 
only as respects matter actually presented to sustain 
or defeat the right asserted in the earlier proceeding, 
‘but also as respects a:.y other available matter which 
might have been presented to that end’.” 

District of Cloumbia v. Hutchinson, 1 App. D. C. 403, 
where the Court stated: 

“It is undoubtedly the general rule upon this subject 
that the judgment of a court of competent jurisdiction 
upon the same matter, between the same parties, and 
for the same purpose, constitutes a bar to any subse¬ 
quent proceeding * * * It is also true that when a claim 
is properly involved in the pleadings and issue in a 
cause and might have been decided therein, the judg¬ 
ment in the case will be a bar to another action (citing 
cases). And neither the neglect of a party to avail 
himself of the claim, nor the erroneous ruling of the 
court as to the extent of it, can afford good ground for 
another suit * * * The neglect of the party is his own 
fault, and an erroneous ruling might have been cor¬ 
rected on writ of error or appeal. Upon neither 
ground can the finality of judgments be properly im¬ 
peached. ” 

The defendant could have set up any matter relied up¬ 
on in his motion at the time of the trial of the action, and 
it was his duty to do so and to make known the truth to the 
Court if any fraud was practiced and not to wait for a 
number of years to suggest some irregularity. If defend¬ 
ant was dissatisfied with any ruling of the Court, his- 
remedy to any finding adverse to his contention was by 
way of appeal. The judgment became final even if errone¬ 
ous. Clegg v. U. S ., 10 Cir., 112 F. 2d 886., See also:.Cow- 
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mercial Electrical Supply Co. v. Curtis, 288 F. 657; Gila 
Bend Reservoir Co. v. Gila Water Co., 205 U. S. 279, 27 S. 
Ct. 495, 51 L. ed. 801. Also, Commissioners of Santa Fe 
County v. Territory of New Mexico ex rel. Coler, 215 U. S. 
296, 302, 30 S. Ct. Ill, 54 L. ed. 202, where the Court stated, 
p. 302: 

We may say, therefore, at the outset that whatever 
could have been urged to prevent the rendition of the 
judgments cannot be urged to prevent their enforce¬ 
ment. 


5 

The Court did not exceed its jurisdiction in making the 
agreement part of the judgment. The payment of month¬ 
ly installments called for in the agreement was the act 
of the defendant and not an order of the Court. The 
agreement is valid and subsisting. The defendant ratified 
the agreement and recognized that it should be part of 
the judgment. 

The issue involved as to the judgment of the Court is 
whether or not the agreement can be enforced and not that 
the Court has issued an order allowing maintenance of ali¬ 
mony in an annulment case. No order for maintenance or 
alimony has been made. The Court approved or confirmed 
the agreement and made it a part of the decree. The Court 
did not act of its inherent power to order alimony. The 
promise to make monthly payments springs from the act 
of the defendant and is not based upon an exercise of 
power by the Court. The case presented is whether or not 
a husband and wife who have contracted a voidable mar¬ 
riage can enter into a valid contract during the time the 
marriage is subsisting. No reason is known and none has 
been advanced by defendant why a husband and wife who 
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have contracted a voidable marriage cannot enter into a 
valid agreement. See, Sanguinette v. Sanguinette, 9 Cal. 
(2d) 95, 69 P. (2d) 845, for cases holding that a wife who 
has entered a voidable marriage can recover on quasi-con - 
tractual basis for the reasonable value of her services over 
and above the value of the support furnished by her to her 
supposed husband. In the instant case, there was unques¬ 
tionably a valid consideration for the contract. The con¬ 
veyance by the plaintiff of her interest in the real estate at 
4413 River Road, X. W., owned by the parties jointly was a 
consideration in excess in value to the amount of the judg¬ 
ment given by the Court below for the installments in de¬ 
fault. 

Leading cases in this jurisdiction on agreements be¬ 
tween husband and wife and the effect of a termination of 
the marriage on such agreements are Wilson v. Atwood , 
63 App. D. C. 80, 69’ F. 2d 398, and Santmyer v. Santinger, 
48 App. D. C. 310. 

In Wilson v. Atwood , supra, the Court stated: 

“It is not contended that the divorce procured by the 
wife subsequent to the date of contract had the effect 
of releasing the husband from his obligations. For 
it is expressly stipulated in the contract that such a re¬ 
lease would follow only in case the wife subsequently 
entered into another marriage, whereas, no such mar¬ 
riage has occurred in this case.” 

Paragraph one of the agreement between the plaintiff 
and defendant provides (Appellant’s App. 9): 

“Said monthly payments to continue until the death of 
either of the parties hereto or until the marriage of 
the party of the first part.” 

The parties remain alive and the plaintiff has not re¬ 
married. There is no more reason for suggesting that the 
husband’s contract would be terminated by an annulment 
than by divorce. No authority cited by defendant supports 
the claim that an annulment vitiates a husband’s contract 
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with his wife entered into during the period while the mar¬ 
riage was subsisting. The defendant could have provided 
against the contingency. But the only contingencies pro¬ 
vided for were the death of either party or until the mar¬ 
riage of the plaintiff. This Court in Wilson v. Atwood, 
supra, further stated: 

“Moreover, it has been held by Santmyer v. Santmyer, 
48 App. D. C. 310, that a contract of separation be¬ 
tween husband and wife is not affected by a decree of 
divorce in favor of the husband on the ground of deser¬ 
tion in the absence of an express adjudication respect¬ 
ing the contract, even though the decree is silent on 
the subject of alimony.” 

From the language of the cases cited, it is contended that 
an agreement as here involved remains unaffected by a 
decree of divorce or annulment. As the Court stated in 
Wilson v. Atwood, the contract was drawn with great care 
and the subject of the possible termination of its obliga¬ 
tions by reason of future conduct of the wife was provided 
for by the clause relating to subsequent divorce and re¬ 
marriage. In this agreement, the parties specifically 
agreed (Appellant’s App. 8, 9, 10): 

This agreement shall finally fix and determine the 
property rights and obligation for monthly support 
between the parties hereto regardless of the instituting 
and outcome of any litigation affecting the marital 
status of the parties. 

It will be observed that the parties agreed that the con¬ 
tract should govern and be effective regardless of the in¬ 
stituting and outcome of any litigation affecting the marital 
status of the parties . In Wilson v, Atiuood, the agreement 
recited in the case provided for the obligation of the hus¬ 
band in case of an annulment or divorce . There the hus¬ 
band undertook the obligation in case of either express con¬ 
tingency. Here, the parties agreed that the agreement 
should finally fix the obligation for monthly support re¬ 
gardless of the instituting and outcome of any litigation 
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affecting* the marital status of the parties. Any litigation 
includes an annulment. If the defendant intended that the 
obligation should arise only if a divorce was applied for, 
he could have so provided. By construction of the con¬ 
tract and on application of general principles of contract 
the obligation of the defendant is enforceable regardless 
of whether an annulment or divorce proceedings is in¬ 
stituted. It is elementary that a party who seeks to pro¬ 
vide against liability on the happening of a contingency 
must provide against it in his contract, otherwise his li¬ 
ability continues on the happening of the contingency. 

To sustain the defendant’s contention would require the 
Court to include in the contract by judicial construction a 
condition not provided for by the parties to the contract. 
See Wilson v. Atwood , swpra. 

It is to be further noted that this is not a case of a hus¬ 
band seeking to set aside the agreement because of some 
act of misconduct of a wife entitling the husband to a 
divorce or annulment. The basis for the annulment was 
because of defendant’s condition and the grounds for 
annulment were known to him at the time he entered into 
the marriage and into the agreement. A significant aspect 
of the agreement and the present effort to impute invalidity 
to the agreement is that the defendant’s attorney at the 
tijme of the trial when the agreement was ordered to he 
made part of the judgment was the witness to the execu¬ 
tion by the defendant of the agreement sought to he 
assailed. (See Appellant’s App. 4, 5, 11). The conclu¬ 
sion is inescapable that the agreement was entered into 
with the knowledge and intention that it should be part 
of the annulment decree. .... 

The defendant made payments under the judgment and- 
agreement until December, 1940. The judgment was - 
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granted March. 20, 1940. At the hearing, the following 
colloquy took place between the Court and defendant’s at¬ 
torney (Appellant’s App. 28): 

“The Court: Is it agreed that the payments that 
were made between March and December, 1940, were 
payments required by the decree? 

Mr. Howder: Yes, they were payments made pur¬ 
suant to the agreement, as I understand it. 

The Court: That was recognition that the agree¬ 
ment should have been made a part of the decree? 

Mr. Howder: Yes, it was a recognition by the de¬ 
fendant that there was an agreement entered into, and 
he was making payments pursuant to it, but he stopped 
making those payments in 1940.” 

The defendant has elected to retain the benefits of the 
contract and he has made no return or offer to return the 
consideration received. He admitted his understanding 
through his attorney that the payments were recognition 
that the agreement should have been made a part of the 
decree; his attorney at the time the judgment was 
granted was a witness to the agreement. On principles of 
estoppel and ratification, the defendant is bound by his 
conduct and cannot have the agreement stricken from the 
judgment. Hughes v. Leonard, 66 Colo. 500, 181 P. 200, 5 
ALB 817. 

Justice Letts properly stated the true position of the 
parties in commenting (Appellant’s App. 55): 

“The Court thinks that these parties put themselves 
in their own position and there isn’t anything to be 
done now except to enforce it, so the amount of the 
award will be computed upon the terms of the con¬ 
tract.” 

See also Cooper v. Cooper, 35 A. 2d 921, p. 923, for dis¬ 
cussion of present treatment by Courts of agreements be¬ 
tween husbands and wives. 
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6 

The procedure to adjudge the defendant in default un¬ 
der the agreement and for a money judgment for install¬ 
ments in arrears was proper. 

(a) Matters of argument raised in appellant’s brief of 
* ‘adequate remedy at law” and “other cases pending” 
were not relied upon by appellant in his motion to strike 
the agreement from the judgment or made in opposition 
to any appellee’s motions. Also, the contentions were not 
advanced in argument to the trial justice at the hearing be- 
lo-w. This Court has held that it will not hear an objec¬ 
tion raised for the first time on appeal. Cohen v. Cohen, 
47 App. D. C. 129, U. S. ex rel. Laws v. Davenport, 34 App. 
D. C. 502. Appellant maintained his motion below on 
certain grounds advanced by him and he cannot now* on 
appeal seek to inject new theories w*hy the agreement 
should not be permitted to remain part of the judgment. 
See, Virginia Ry. v. Mullens, 271 U. S. 220, 70 L. Ed. 915, 
46 S. Ct. 526, Griffith v. Metropolitan Life Insurance Co., 
36 App. D. C. 8. 

(b) The fact is that the cases filed by appellee in the 
Municipal Court are not pending. The first suit filed w*as 
paid and settled (Appellant’s App. 31). The other cases 
were abandoned (Appellant’s App. 34, 37, 38). No re¬ 
sponsive pleading was filed to the complaint and neither 
party brought the cases to trial. At the hearing below, 
the cases were understood by the parties to have been 
abandoned and so treated and no question was raised at 
any time as to their pendency. The claim for relief granted 
by the District Court embraced all the installments in de¬ 
fault. 

(c) The amount of the installments in default was over 
$3000.00. The judgment given was for $3200.00 and came 
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within the jurisdiction of the District Court. That court 
had jurisdiction either by way of original complaint for 
the installments in arrears or by supplemental procedure 
in the instant action. Procedural distinctions between ac¬ 
tions at law and bills in equity have been abolished by 
Rule 2 of the Federal Rules of Civil Procedure. 

It is to be recalled that the plaintiff’s first motion in this 
case was for leave to make a copy of the agreement part 
of the judgment. This was necessary because the defend¬ 
ant defied the order of the Court directing him to make a 
copy part of the record. Thereupon defendant filed his 
motion to vacate. It was then that the plaintiff filed her 
motion to have a default declared and to have a judgment 
entered. Even under strict common law rules of procedure, 
in such an instance a court of equity could give complete 
relief. Only the court of equity could allow the copy of 
the agreement to be made part of the record. Equity hav¬ 
ing once taken hold will give complete relief. It has been 
a course of practice of long standing in the District Court 
of the United States for the District of Columbia to ad¬ 
judge a defendant in default for failure to pay installments 
in arrears under a decree and to grant a money judgment. 
Such procedure follows as an incident to the enforcement 
by the Court of its decrees as the interests of the parties 
may require. 30 CJS 424, par. 71. 

Even where a contract between husband and wife has 
not been made part of a decree, the point has been raised 
that a court of equity has sole jurisdiction to grant relief. 
See dissenting opinion of Justice Hitz, Wilson v. Atwood, 
supra. Defendant has not shown any prejudice to himself 
by the proceedings in the District Court. An original 
complaint in the District Court below for a money judg¬ 
ment would be a further impact on the Court with addi¬ 
tional costs ultimately taxed to the defendant and with the 
same result in finality. 
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Conclusion 

It is submitted that the most that can be spelled out of 
the defendant’s course of conduct is that he intentionally 
entered into the agreement and thereafter made payments 
voluntarily under its terms. Having obtained the benefits 
of the contract, he has undergone a change of mind as to 
the obligation he assumed and seeks to escape from the 
liabilities of the contract. There is no basis for the defend¬ 
ant now to be released from his undertaking. The action 
of the District Court should be affirmed. 
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